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PARTIES TO THIS PROCEEDING
The parties to this proceeding are Douglas E. Larsen and
N.A.R., LC.
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IV
STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction of this appeal
pursuant to Utah Code Ann., Section 78-2-2(3 ) (j ) .
V
ISSUES PRESENTED FOR REVIEW,
STANDARD OF REVIEW,
WHERE ISSUES WERE RAISED
ISSUES
1.

Was it appropriate for the lower court to uphold the

Default Judgment against Doug Larsen based upon the fact that
plaintiff failed to notice defendant of any further proceedings
from time of settlement on October 20, 1994, until the Motion and
Order in Supplemental Proceedings was served on May 11, 1995?
2.

Was it appropriate for the court to uphold the Default

Judgment against Mr. Larsen when it was apprised of the fact
that the default was preceded by a final settlement agreement
involving the receipt of funds by plaintiff and from defendant
nearly two (2) months before?
3.

Was it appropriate for the court to uphold this decision

against Mr. Larsen based upon the fact that the Default Judgment
was implemented through the plaintiff's fraudulent alteration of
defendant's money order as issued under settlement?
4.

Did the trial court err in ignoring the terms and

conditions as outlined under Rule 60(b), Utah Rules of Civil
Procedure, the court record, the unopposed material facts
presented by defendant and plaintiff's admissions in order to
uphold the Default Judgment?

1

STANDARD FOR REVIEW
As more specifically set forth in the argument section of
this brief, each of the foregoing issues are reviewed under a
correction of error standard,
WHERE ISSUES WERE RAISED
The foregoing issues were raised is Larsen's "Memorandum in
Support of Motion for Relief of Judgment," dated May 24, 1995,
(Exhibit "L") and "Response in Opposition to Motion and Order in
Supplemental Proceedings," dated May 24, 1995, (Exhibit " M " ) .
VI
DETERMINATIVE, CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES, RULES AND REGULATIONS
The determinative statutes and rules are:
(a)

Rule 4-504, Utah Code of Judicial Adminsitration;

(b)

Rule 30 of the Utah Rules of Appellate Procedure;

(c)

Rule 3 of the Utah Rules of Civil Procedure;

(d)

Rule 4 of the Utah Rules of Civil Procedure;

(e)

Rule 55 of the Utah Rules of Civil Procedure;

(f)

Rule 58A of the Utah Rules of Civil Procedure;

(g)

Rule 60 of the Utah Rules of Civil Procedure.

Copies of the foregoing are set forth in the addendum to
this brief,
VII
STATEMENT OF THE CASE
A.

NATURE OF THE CASE, COURSE OF THE PROCEEDINGS,
DISPOSITION OF THE LOWER COURT.

This is an appeal from a lower court order entered after
that court's decision granting Default Judgment to plaintiff on

December 7, 1994.

The lower court refused to set aside this

default on or about July 6, 1995, inspite of the fact that the
entire matter was settled on October 20, 1994; that thereafter,
and unknown to defendant/appellant, N.A 0 R 0 , LC. proceeded with
litigation in the case; that said plaintiff wrongfully and
unilaterally modified the terms and conditions enumerated on the
settlement payment draft and then cashed it; that plaintiff
knowingly sent Notice of Default Judgment to the wrong address;
that Mr. Larsen was never properly served with Summons and
Complaint, and that plaintiff waited until more than three (3)
months had expired to forward the Motion and Order in Supplemental Proceedings to defendant/appellantfs correct address.
B.

STATEMENT OF THE FACTS RELEVANT TO THE ISSUES
PRESENTED FOR REVIEW.

This litigation involves a claim made by N.A.R., LC. on
behalf of Dr. James M. Williamson for dental work performed in
1994.

The parties to this action subsequently negotiated a

settlement in the amount of $353.00 in satisfaction of this
claim, with Mr. Larsen forwarding a payment to plaintiff in that
amount as full and final payment in satisfaction of this claim on
or about October 20, 1994.

(Exhibit "A".)

That N.A.R., LC.

accepted this payment as agreed, then unilaterally altered the
explicit terms and conditions contained upon that payment which
was delivered in the form of a money order and cashed it.
(Exhibit "B".)

That thereafter, unbeknown to defendant/-

appellant Larsen, N.A.R., LC. proceeded with the litigation and
obtained a Default Judgment against Mr. Larsen on December 7,
1994.

(Exhibit "C".)

That Mr. Larsen was not served Summons and

Complaint pursuant to Rules 3 and 4, Utah Rules of Civil
Procedure.

(Exhibits "D", "E" and "F".)

That plaintiff later mailed Notice of Default and Memorandum
of Costs to defendant's prior office address of 225 South 200
East, Salt Lake City, Utah, on December 7, 1994, that location
having been destroyed by fire on October 16, 1993.
and "H".)

(Exhibits "G"

Plaintiff's notice and memorandum were returned marked

"Forwarding Order Expired" (Exhibit " I " ) . That in April, 1995,
plaintiff served defendant a "Motion and Order in Suppelmental
Proceedings" at defendant's correct address (1817 South Main
Street, Salt Lake City, Utah), the same address plaintiff caused
Summons and Complaint to be dropped off at on October 26, 1994.
(Exhibit "J".)
Plaintiff acknowledges service of Summons and Complaint at
the 1817 South Main Street address on October 26, 1994, by
pushing these papers through a mail slot to "someone" behind a
door (Exhibit " F " ) ; that plaintiff unilaterally modified the
restrictive language on the money order and cashed it (Exhibits
"B" and " I " ) ; that plaintiff forwarded Notice of Default and
Memorandum of Costs to defendant's former address and that the
documents were returned to plaintiff marked "Forwarding Order
Expired" (Exhibit " I " ) ; and that plaintiff caused service to
defendant's correct address in April, 1995, (Exhibit " J " ) .
Defendant, having been served plaintiff's Motion and Order
in Supplemental Proceedings on May 8, 1995, filed his Response in
Opposition to that Motion and Order and Motion for Relief of
Judgment on May 24, 1995, pursuant to Rules 58A and 60(b), Utah

A

Rules of Civil Procedure, these motions having subsequently been
denied without hearing or comment on July 6, 1995.

(Exhibit

"K". )
VIII
SUMMARY OF ARGUMENT
POINT I
THE LOWER COURT ERRED IN FAILING TO
SET ASIDE THE DEFAULT JUDGMENT BASED
UPON THE PRIOR SETTLEMENT AGREEMENT.
The parties in this litigation entered into a settlement
agreement in October, 1994, which culminated in the delivery of
the money order by Mr. Larsen to N.A.R., L C , who accepted the
payment, signed the draft and cashed it.

Based upon the fact

that plaintiff did not repudiate the money order or reject defendants performance under settlement, resolution of the claim was
affected.

This action constituted accord and satisfaction in

regard to plaintiff's claims and justified not only the set aside
of the later executed Default Judgment, but dismissal of this
action.
POINT II
IMPROPER AND UNILATERAL ALTERATION
OF THE MONEY ORDER BY PLAINTIFF DID
NOT JUSTIFY FURTHER LITIGATION.
Plaintiff's unreasonable attempt to take advantage of the
negotiated settlement agreement by accepting defendant's money
order, deleting the designation "Upon Cashing Payment Paid in
Full" without defendant's express knowledge and then pursuing the
litigation unbeknown to defendant, specifically involves dishonest and improper actions and breach of the settlement agree-

ment.

Parties to a contract are obliged to proceed in good faith

and a party committing a substantial breach cannot maintain an
action against the other party for a subsequent claim of failure
to perform if the promises are dependent.

Such action as per-

petrated by the plaintiff in this instance clearly constitutes
conversion.
POINT III
PLAINTIFF'S SUBSEQUENT ACTIONS
JUSTIFY THE SET ASIDE OF DEFAULT
JUDGMENT, AS WELL.
This court will note that after taking the payment which was
rendered as agreed, plaintiff then proceeded to take default
against defendant by concealing these actions from Mr. Larsen, as
well as the trial court.

In the process of completing this plan

or scheme, N.A.R., LC.f a collection agency familiar with the
laws which govern collections and attendant litigation involved
therein, utilized the ploy of sending notice of the judgment
taken to Mr. Larsen's prior business address rather than his
current one of which plaintiff was specifically aware.

There is

no question that the 1817 South Main Street address was known to
N.A.R., LC. prior to the mailing of this notice as plaintiff had
identified that address to the process server, Cary Draper,
months before; that plaintiff had received a written response
from defendant's associate, Murleen Hewitt, which contained the
1817 South Main Street address on the letterhead and plaintiff
subsequently caused service of the Motion and Order in Supplemental Proceedings against defendant at the 1817 South Main
Street address thereafter.

These actions clearly and specifi-

cally violate Rule 58A(d), Utah Rules of Civil Procedure.
6

POINT IV
RECORD EVIDENCE REFLECTS THE FACT
THAT DEFENDANT LARSEN WAS NEVER
PROPERLY SERVED.
Even the most cursory review of this case reflects the fact
that defendant Larsen was not personally served Summons and
Complaint in this action.

Plaintiff's process server, Gary

Draper, admitted in her affidavit, dated June 6, 1995, (Exhibit
11

F" ) that these papers were dropped through a mail slot at the

offices of Mr. Larsen and that some unidentified party was on
those premises at the time.

Although plaintiff was advised of

that improper service by Mrs. Hewitt, a business associate of
defendant Larsen, both by telephone and in a letter dated October
27, 1994, plaintiff failed to proceed with proper service thereafter.

Plaintiff's actions do not comply with Rule 4(e)(1), Utah

Rules of Civil Procedure, and plaintiff's subsequent refusal to
timely comply violate Rule 4(b), Utah Rules of Civil Procedure.
POINT V
THE TRIAL COURT ERRED IN IGNORING
THE FACTS, RULES AND APPLICABLE
CASE LAW IN REGARD TO DEFENDANT'S
MOTION FOR RELIEF OF JUDGMENT.
Defendant Larsen contends that while each identified point,
as referenced above, provided a sufficient basis for relief from
the Default Judgment entered, when taken together, these uncontroverted material facts, rules of civil procedure and applicable
case law certainly call for set aside of this judgment pursuant
to Rule 60(b), Utah Rules of Civil Procedure.
Under the rules of civil procedure and the established case
law of the state of Utah, the granting of a Default Judgment
7

should never be taken lightly, as it becomes a procedural
decision rather than one taken on the merits of the case.

The

courts have consistently held that for a judgment to be final,
the party must comply with the rules of procedure which control
the matter.

In this instance, Mr. Larsen was not properly served

Summons and Complaint, was led to believe the dispute had been
resolved and settled, was not aware of the dishonest conduct of
the plaintiff and was given no notice of the issuance of the
Default Judgment taken against him.

Under these circumstances,

the Default Judgment most certainly must be set aside.
IX
ARGUMENT
POINT I
THE LOWER COURT ERRED IN FAILING TO
SET ASIDE THE DEFAULT JUDGMENT BASED
UPON THE PRIOR SETTLEMENT AGREEMENT.
There is no question that the parties to this action entered
into a negotiated settlement agreement on or about October 20,
1994.

Plaintiff and defendant have admitted that defendant/-

appellant forwarded Money Order #60404459275 in the amount of
$353.00 which memoralized and denominated the conditions and
terms "Upon Cashing Payment Paid in Full" pursuant to the prior
oral settlement agreement of the parties.

Further, plaintiff

acknowledged receipt, acceptance, signing and cashing that bank
draft.
In

(Exhibits "A", "B" and "I".)
VanDyke v. Mountain Coin Mach. Distributing, 758 P.2d 962

(Utah App. 1988), the court held that where the parties entered
into a settlement agreement resolving litigation, and where the
8

plaintiff did not repudiate the settlement contract by rejecting
defendant's performance, and where plaintiff then proceeded with
the lawsuit despite consummation of the parties agreement
resolving the lawsuit, the trial court's decision that plaintiff
had breached the settlement agreement must stand.
The court held in Atlas Corp. v. Clovis National Bank, 737
P. 2d 229 (Utah 1987), that if the contract is in writing and the
language is not ambiguous, the intention of the parties must be
determined from the words of the agreement.

See Qberhansley v.

Earle, 572 P.2d 1384, 1386 (Utah 1977).
Under the principal of accord and satisfaction, the condition that if it is accepted, it is to be in full satisfaction,
and the condition must be such that to whom the offer is made is
bound to understand that if he accepts it, he does so subject to
the conditions imposed . . . the accord is the agreement and the
satisfaction is the execution or performance of such agreement.
Cannon v. Stevens School of Business, Inc., 560 P.2d 1383 (1977).
In this instance, the settlement agreement was reduced to a
simple and unambiguous contract in the form of the money order
from defendant to plaitniff in an amount certain, on a date
certain, wherein all claims were designated as paid in full upon
signature and cashing by plaintiff.

By its own terms the money

order as forwarded and accepted constituted the full and final
settlement agreement of the parties.

Ref. Nixon & Nixon v. John

New & Assoc., Inc., 641 P.2d 144 (Utah 1982); Winegar v. Froerer
Corp., 813 P.2d 104, 108 (Utah 1991).

9

Based upon the fact that the final settlement agreement was
previously consumated by the parties, the Default Judgment should
have been set aside and the matter closed.
POINT II
IMPROPER AND UNILATERAL ALTERATION
OF THE MONEY ORDER BY PLAINTIFF DID
NOT JUSTIFY FURTHER LITIGATION.
It is clear that plaintiff's action, which involved the
secret and intentional modification of the money order by
blacking out the designation "Upon Cashing Payment Paid in Full"
and then cashing it constitutes improper conduct, breach of its
provisions and in no way changes, modified or voids the mutual
agreement entered into by the parties.

In Cahoon v. Cahoon, 641

P.2d 140, 144 (Utah 1982), it was held that the parties to a
contract are obliged to proceed in good faith and to cooperate in
the performance of one contract in accordance with its expressed
intent.

The court found in Rogers v. Relyea, 601 P.2d 37, 41

(Mont. 1975), that a party committing a substantial breach of
contract cannot maintain an action against the other party for a
subsequent claim of failure to perform if the promises are
dependent.
There is no question that plaintiff understood the implication of the declaration contained on the money order, that in
order to proceed with a plan or scheme to attempt further collections against Mr. Larsen, N.A.R., LC. had to either return the
payment and repudiate the agreement or delete the express terms
and conditions contained therein in order to effect transfer of
these funds and proceed with the litigation.

in

Plaintiff elected

to breach the settlement agreement by improperly modifying the
money order and wrongfully obtaining Default Judgment.
Plaintiff later expressly admitted to these wrongful actions
in the Memorandum in Opposition to Defendant's Motion for Relief
of Judgment.

(Exhibit "I".)
POINT III
PLAINTIFF'S SUBSEQUENT ACTIONS
JUSTIFY THE SET ASIDE OF DEFAULT
JUDGMENT, AS WELL.

If one were inclined to ignore the foregoing facts as enumerated under Points I and II of defendant/appellant's Argument
and focus on plaintiff's actions which occurred subsequent to the
wrongful modification and cashing of the money order, it becomes
apparent that set aside of the Default Judgment was justified in
any event.
Initially, plaintiff failed to notice defendant of any
further proceedings in this matter from the time of settlement on
October 20, 1994, until the Motion and Order in Supplemental
Proceedings was served on May 11, 1995.

The court record

reflects the fact that plaintiff did not proceed with any discovery in this action, nor did plaintiff initiate any other
filing with the court wherein Mr. Larsen was timely noticed.
While Mr. Larsen had addressed plaintiff's claim, entered
into a negotiated settlement with plaintiff and advanced payment
under that settlement, plaintiff proceeded with the filing of
Notice of Default and Default Certificate after having accepted
Mr. Larsen!s payment, but failed to advise defendant of these
actions.

11

With the express knowledge that Mr. Larsen's business
address was 1817 South Main Street, Salt Lake City, Utah, and
having directed Cary Draper to complete service of Summons and
Complaint to that address on October 26, 1994, (Exhibit "F") and
having received an October

27, 1994, letter from business

associate, Murleen Hewitt, which designated Mr. Larsen's office
address as 1817 South Main Street, Salt Lake City, Utah (the
letterhead also including Mr. Larsen's telephone number)
(Exhibit "E"), plaintiff proceeded to forward notice and signing
of entry of Default Judgment to Mr. Larsen's prior business
address of 225 South 200 East, Salt Lake City, Utah, on December
7, 1994.

Further, plaintiff acknowledged that this erroneous

mailing was returned to N.A.R., LC. marked "Forwarding Order
Expired" but did nothing further to effect proper notice.
Rule 58(A)(d), Utah Rules of Civil Procedure, requires that
"The prevailing party shall promptly give notice of the signing
or entry of judgment to all parties and shall file proof of
service of such notice with the clerk of the court."

Defendant

was never notified of the entry of the Default Judgment.
Plaintiff's last action as taken in regard to this matter
was to wait for over ninety (90) days to attempt any collection
under the

Default Judgment to limit defendant's ability to fully

utilize all the available bases for filing for relief from
judgment under Rule 60(b), Utah Rules of Civil Procedure, and
then served the Motion and Order in Supplemental Proceedings to
defendant's correct address at 1817 South Main Street, Salt Lake
City, Utah, in order to effect further collection in May, 1995.

12

Pursuant to Rule 4-504(4) and (6), Rules of Judicial
Administration, it is required that notice of all judgments and
decrees in civil procedures shall be served upon the opposing
party at the address or last known address of the judgment
debtor.
In Workman v. Nagle Constr., Inc., 802 P.2d 749 (Utah Ct.
App. 1990), it was held that where the losing party moved to set
aside the judgment against her within about a month after
learning that judgment had been entered and her ignorance of the
judgment was due in part to a lack of notice the prevailing
party was required to provide pursuant to Rule 58A, her motion
was timely under Rule 60(b).
POINT IV
RECORD EVIDENCE REFLECTS THE FACT
THAT DEFENDANT WAS NEVER PROPERLY
SERVED.
Aside from the fact that defendant Larsen voluntarily
entered into a settlement of claims with plaintiff prior to
formal service of Summons and Complaint and fully complied with
the terms of that agreement, and the fact that plaintiff
proceeded thereafter to wrongfully obtain Default Judgment
against Mr. Larsen further violating Utah procedural rules in the
process, perhaps plaintiff's most fundmental error involved its
faulty service of Summons and Complaint to begin with.
Plaintiff acknowledges that on October 26, 1994, Cary Draper
attempted to serve an unidentified person at Mr. Larsen1s
business address by dropping papers in a mail slot (Exhibit " F " ) .
Plaintiff also admits to receiving the October 27, 1994, letter
from business associate, Murleen Hewitt, where she advised
13

plaintiff that Mr, Larsen had been out of town prior to the
delivery of the Summons and Complaint and would not return until
November 7 or 8, 1994.

Mrs. Hewitt also referenced a conversa-

tion with plaintiff's attorney, Mark T. Olson, on that date in
regard to the Summons that was found on the office floor (Exhibit
"E").

Proper service was not completed thereafter.
Pursuant to Rule 4(e)(1), Utah Rules of Civil Procedure,

under process it states as follows:

"Personal service shall be

made by delivering a copy of the Summons and/or Complaint to the
individual personally, or by leaving a copy at the individual's
dwelling house or usual place of abode with some person of
suitable age and discretion there residing or by delivering a
copy of the Summons and/or Complaint to an agent authorized by
appointment or by law to receive service of process.
Under Rule 4(b), Utah Rules of Civil Procedure, Time of
Service, it is stated that Summons and Complaint shall be served
no later than 120 days after the filing of the Complaint unless
the court allows a longer period of time for good cause shown.
In this instance, plaintiff failed to complete proper
personal service upon Mr. Larsen within the 120 day time frame as
is required under the applicable rules of civil procedure or any
time thereafter.
It was held in Locke v. Peterson, 285 P.2d 1111 (Utah 1955),
that proof of personal service is required to safeguard against
entering Default Judgments except against parties who have
consented thereto.

Ref. 32 A.L.R. 3d 112.

14

Under Dennett v. Powers, 536 P.2d 135 (Utah 1975), it was
determined that pursuant to Rule 4(b), Utah Rules of Civil
Procedure, pertaining to time of issuance and the service of
Summons must be complied with or the action is deemed dismissed.
POINT V
THE TRIAL COURT ERRED IN IGNORING
THE MATERIAL FACTS, APPLICABLE RULES
AND CASE LAW IN REGARD TO DEFENDANT'S
MOTION FOR RELIEF OF JUDGMENT.
Based upon the foregoing material facts, applicable case law
and specific rules of practice, it is clear that defendant/appellant Larsen is entitled to relief from the Default Judgment
entered against him.

Plaintiff's actions which violate Rules 3,

4, 58A(d) and 60(b), Utah Rules of Civil Procedure, and Rule 4504(4) and (6), Utah Code of Judicial Adminsitration, call for
the set aside of the trial court's December 7, 1994, judgment.
It has been held that where any reasonable excuse is
offered by defaulting party, the courts generally tend to favor
granting relief from a Default Judgment.

Westinghouse Elec.

Supply Co. v. Paul W. Larsen Contractor, 544 P.2d 876 (Utah
1975).

In Downey State Bank v. Major-Blakeney Corp., 545 P.2d

507 (Utah 1976), it was found that the party seeking to set aside
a Default Judgment need only proffer some defense of at least
ostensible merit to justify a trial on that issue.
In Heathman v. Fabian & Clendenin, 377 P.2d 189 (Utah 1962),
it was found that judgments by default are net favored by the
courts nor are they in the interest of justice and fair play.

15

X
CONCLUSION
Based upon the specific facts and circumsances involving
this matter, the trial court should have granted defendant's
Motion for Relief From Judgment and considered this litigation in
light of plaintiff's failure to comply with the established rules
which control civil litigation.

Further, this matter should have

been reviewed in light of the undisputed fact that a settlement
agreement was entered by the parties and that plaintiff was not
entitled to pursue litigation thereafter by breaching that contract through the improper act of crossing out the restrictive
language contained on the face of defendant's money order and
cashing it.

Basically, plaintiff has directly or tacitly

admitted to every material contention asserted by Mr. Larsen and
the Default Judgment should have been set aside on the basis of
any one of a myriad of reasons, and most certainly based upon
plaintiff, N.A.R., LC.'s, overall actions.

Under these circum-

stances, defendant/appellant requests this court to grant his
appeal.
DATED this

$3

da

Y

of

October, 1995.

fx\/4>U^

DOUGLA%/£. LARSEN
Defendant/Appellant Pro Se
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MAILING CERTIFICATE
I hereby certify that two (2) true and correct copies of the
foregoing BRIEF OF APPELLANT was mailed first class, postage
prepaid, to plaintiff/appelleefs attorney, Mark T. Olson, 10 West
Broadway, Suite 500, Salt Lake City, Utah

84101, this ^ 3

of October, 1995.

L^L

17

day

IN THE UTAH COURT OF APPEALS
)
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EXHIBIT "C"

Mark T. Olson (5529)
10 West Broadway Suite 500
Salt Lake City, Utah 84101
Telephone (801)-328-3560
Reference Number: 4412-4220
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IN THE THIRD CIRCUIT COURT, FOR THE STATE OFwOT4Ji/'
,v,
SALT LAKE COUNTY, SALT LAKE CITY DEPARfflgJto V**"*'

D E F A ¥L T
J U D G M E N T

N . A . R . , LC,
Plaintiff,
vs.

Civil m.

940013590CV

Judge/PHILIP K. PALMER

DOUG LARSEN
Defendant(s).

The

plaintiff

having

filed

its cause of action, the

Clerk having entered the default of the above Defendant(s), and
upon presentation

of

evidence of the amounts due Plaintiff by

reason of breach of contract, it is hereby:
ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
1.

Judgement

is

entered

in

favor

of Plaintiff and

against Defendant(s) as follows:
Principal balance:

$ 436.73

Prejudgment interest from 07/20/94

$ 2.70

Complaint filing fee:

$ 25.00

Process Service fee:

$ 12.00

Attorney fees:

$ 0.00

TOTAL AMOUNT OF JUDGEMENT:

$ 476.43

2.
the

Interest on total judgement at %5.6|per anum from

date of judgement until paid.
3. It is further ordered that

augmented

in

the

this judgement shall be

amount of reasonable costs and attorney's

fees expended in collecting

said

judgment by

execution

or

otherwise as shall be established by affidavit.
Dated this

~7

day of

/^^^/^^i

BY THE COURT

Judge PHIItfP K.^PALMER

, 1994.

"EXHIBIT "D"

DOUGLAS E. LARSEN
Defendant Pro-Se
1817 South Main Street, Suite 8
Salt Lake City, Utah 84115
Telephone: (801) 484-1344

EXHIBIT "A

IN THE THIRD CIRCUIT COURT, STATE OF UTAH
IN AND FOR SALT LAKE COUNTY, SALT LAKE DEPARTMENT
N.A.R., L C ,
Plaintiff,

)

vs.

)
)
)

DOUG LARSEN,

)

Defendant.

AFFIDAVIT OF
DOUGLAS E. LARSEN
Civil No.

)

940013590CV

Judge Phillip K. Palmer

STATE OF UTAH

)
: ss.
County of Salt Lake )
My name is Douglas E. Larsen, I am the named defendant in
this case, and I offer the following sworn testimony:
1.

This action stems from debts I incurred due and owing to

Dr. James M. Williamson for dental work performed prior to April,
1994.
2.

While I received a billing in April, 1994, from Dr.

Williamson totaling $567.30, I disputed the correctness of that
bill.
3.

Thereafter, I became aware of the complaint filed in

regard to this disputed matter, although I was never properly
served Summons and Complaint.
4.

That after I became aware of this complaint, I contacted

N.A.R., LC., Dr. Williamson's collector, and negotiated settlement of this claim.
1

5.

That as a result of the final settlement agreement which

was reached, I forwarded money order #60404459275 to N.A.R. on
October 20, 1994, in the amount of $353.00, the full and final
amount agreed upon to discharge all claims.
6.

That I specifically included the designation, "UPON

CASHING PAYMENT PAID IN FULL" on the money order.
7.

That to the best of my knowledge and belief N.A.R.

received, accepted, signed and cashed this money order in
satisfaction of all debt.
8.

That thereafter, I did not receive anything further from

N.A.R., Dr. Williamson or their attorneys in regard to this
action, until the Motion and Order in Supplemental Proceedings
was served upon me on May 8, 1995.
9.

That until I received that motion and order, I believed

that N.A.R. had honored the agreement made last October and the
matter was over.
DATED this

<? ^

day of May, 1995.

DOUGLA0 E. LARSEN
Defendant
SUBSCRIBED AND SWORN to before me th is
May,. 1995.
mm+mmmmmmm^mm

NQTAKYPUeUC
WJRLUMW. HEWITT
468m*h«»0rfe#

f
1
1

tyCommftttone***
F«bw*Y7#1997
STATION UTAH ,,

I
I
f

My commission expires:

g-frf/

NOTARY PUBLIC
Residing in:

~Z7

2

J ^ day of

HAND DELIVERY CERTIFICATE
I hereby certify that a true and correct copy of the
foregoing AFFIDAVIT OF DOUGLAS E. LARSEN was hand-delivered to
Mark T. Olson, Attorney for Plaintiff, 10 West Broadway, Suite
500, Salt Lake City, Utah

84101, this

3

>? H

day of May, 1995,

EXHIBIT

"E"

01/03/1995

05:27

8914841859

1817 South Main Street

utu

*<St11

Salt Lake City,

Utah

8411b

355-7015

Mark T\ Olson
Whatcott u Olson PC
10 West Broadway Suite 500
Salt Lake City, Utah 84101
October 27, 1994
Dear Mr* Olson,
I have been at a Trade's show for the last two days
and this morning I came to work to find a summons on the
floor that had been put through the mail slot in the
door* The summon* is for Doug Larsen. Doug has been
out of town since last Wednesday and will be there until
November 7 or 8 of 1994. After that time you can have
him properly served.
I did not like the conversation that we had this
morning, you were very rude and mean to me, and you had
no justification to treat me that way. I called the
Utah State Bar and filed a complaint against you and the
server and if you get rude with me again then I will
file a suit against both of you.

Murleen Hewitt

EXHIBIT "F"

01/03/1995

05:27

Kttut

DE L A R S E M

8014841859

Mark T. Olson (#5529)
Attorney for Plaintiff
Clift Building, Suite 500
10 West Broadway
Salt Lake City, UT 84101
(801) 363-9966

IK THE THIRD CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE CITY DEPARTMENT

N • A • R •; L C t
AFFIDAVIT OF CARY
DRAPER

Plaintiff,
V«.
DOUG LARStK

Civil H O . 9*0013590
Judg* Philip K. P a i s•r
D«f«nd*nt.

•TATt OP UTAH

)
: ss
COUNTY OF SALT LAKE )
Cary Draper, being duly sworn upon oath, states as follows:
1.

On or about The 24th of October, 1994, I telephoned the

defendant and told him I needed to serve some papers.
to come right over and he would accept service-

He told me

I went directly to

his office but there was no answer at the door2.

On the 26th day of October, 1994, I went to the same

address and saw someone standing inside*

I knocked, but he would

not come to the door.
3.
minutes,

I decided to wait and see what he did*
he came out

of

the

bathroom,

immediately hid himself in a corner*

saw

After about 5

me waiting,

and

He kept peeking out at me

UD

01/83/1985 05:27

8814841859

DE J«SES

every minute or so.
4,

After 10 minutes of this and finally talking to him

through the mail slot, I put the papers in the mail slot.

I

explained to him that I was leaving them for Doug Larsen and 1 knew
he was aware of the papers because he looked out and saw them.
5.

I spoke to a cleaning lady who gave me the defendant's

description; 6* tall, heavy build, short (1 H" long) gray/black
hair and wearing glasses.

The description matched the man I saw

and with whom I spoke.
DATED this

BJLLT LAM COOWTY
8TATI OF UTAH

if

day of T7UME

, 1995.

)
)
)

Subscribed and sworn this y,

/ J/i vV

day of

'is

* i

NOT;A*Y P U B L I C

•

, 1995•

K ,r.^i

EXHIBIT

"G"

Mark T. Olson, (5529)
10 West Broadway #500
Salt Lake City, Utah 84101
Attorney For Plaintiff
Telephone (801)-328-3560
Reference Number: 4412-4220

r c* •; '

IN THE THIRD CIRCUIT COURT FOR THE STATE OF/UTAH
SALT LAKE COUNTY, SALT LAKE CITY DEPARTMENT
hRI

NOTICE

N.A.R., LC
O F

D/E

F A U L T

Plaintiff,

vs.
Civi/1 No. 940013590CV
DOUG LARSEN

ige PHILIP K. PALMER
Defendant(s)

Defendant(s) is hereby notified that default judgment
was entered against him in the amount of $476.43
on

CERTIFICATE OF MAILING
I hereby certify that on this 30 day of November,
1994, a true and correct copy of the foregoing was mailed,
postage prepaid, to Defendantss) at:

DOUG LARSEN
225 S 200 E
SLC, UT 84111

EXHIBIT "H"

EXHIBIT "V

Mark T. Olson (5529)
10 West Broadway Suite 500
Salt Lake City, Utah 84101
Telephone (801)-328-3560
Reference Number: 4412-4220

m
*v
Sf$L±

1 ?^

IN THE THIRD CIRCUIT COURT, FOR THE STATE OF UTJ&H,
SALT LAKE COUNTY, SALT LAKE CITY DEPARTJ^%0 V*'"

D E F A yh T
J U D G \( E N T

N • A • R • / LC* f

Plaintiff,
vs.
Civil Nj/. 940013590CV
DOUG LARSEN

Judge/PHILIP K. PALMER
Defendant(s).

The

plaintiff

1

having

filed

its cause of action, the

Clerk having entered the default of the above Defendant(s), and
upon presentation

of

evidence of the amounts due Plaintiff by-

reason of breach of contract, it is hereby:
ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
1.

Judgement

is

entered

in

favor

of Plaintiff and

against Defendant(s) as follows:
Principal balance:

$ 436.73

Prejudgment interest from 07/20/94

$ 2,70

Complaint filing fee:

$ 25-00

Process Service fee:

$ 12.00

Attorney fees:

$ 0.00

TOTAL AMOUNT OF JUDGEMENT:

$ 476.43

2.
the

Interest on total judgement at %5.6|per anum from

date of judgement until paid.
3. It is further ordered that

augmented

in

the

this judgement shall be

amount of reasonable costs and attorney's

fees expended in collecting

said

judgment by

execution

or

otherwise as shall be established by affidavit.
Dated this

~P

day of

A&^^7>z/(&~\

BY THE COURT

Judge PHIETP K. PALMER

, 1994.

EXHIBIT

"I"

L,

MarX T. Olson (#5529)
Attorney for Plaintiff
Clift Building, Suite 500
10 West Broadway
Salt Lake City, UT 84101
(801) 363-9966

IN THE THIKD CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUHTY, SALT LAKE CITY DEPARTMENT

H P A • R • t X#C f

puuirriPF's

MIMORJUTDUM
X* OPPOSITION TO

Plaintiff,

DEFEKDAKT'S MOTION FOR
RELIEF OF JUDCMEJfT

vs.
Civil Mo. 940013590
Judqp Philip K. Palmer

DOUG LAX8ZM
Defendant,

Plaintiff, by and through counsel, responds to Defendant's
Notion for Relief of Judgment as:
X.

M f M t e a t una ptrsetmally sarrsd and r*ceiv#tj all notices

required under la*.
Contrary

to

defendant's

assertion,

Douglas

Larsen

was

personally served on the 26th day of October, 1994 despite his
attempt to evade service (See attached affidavit of Gary Draper)*
Further, he had actual notice of the legal proceedings as evidenced
by a telephone conversation between the defendant's secretary and
I.

On the 27th of October, 1994, I received a telephone call from

a Murleen Hewitt, who represented herself to be Mr. Doug Larsenfs
secretary•

She told me that she found legal papers slipped under

the door for Mr. Larsen and that we would have to have him re-v

01/03/1995 05:27

8014841859

served.

I

PA3E 02

DE LAR3EN

explained

to

her

that

I

considered

the

service

effective, but that I could not discuss the matter with her further
without Mr Larsen's consent due to the constraints of the federal
Fair Debt Collection Practice

Act-

The gist of the conversation

was memorialized in a letter that Ms* Hewitt mailed to me that very
day (See attached letter).

Further, a Memorandum of Costs and a

Notice of Default were mailed to the Defendant to his last known
address, but returned as forwarding order expired.
Even had service been effective, the motion for relief from
the judgment for lack of service is not timely.

Rule 60(b)(4)

clearly etatee, T h e motion shall be made within a reasonable time
and for reason (1), (2), (3), or (4) [lack of service), not more
than 3 months after the jud^pent, order, or proceeding warn entered
or taken.
II,

Ttere «** mo accord am4 satisfaction of the mo4orlyUf

4o*t.
The defendant argues that the debt wae discharged by way of
accord and satisfaction when the plaintiff caehed a money order
which was marked 'UPON CASHING PAYMENT PAID IN FULL,"
law,

a valid

accord, and

satisfaction

must

meet

the

Under Utah
following

definition;
*To constitute an accord and satisfaction there must be an
offer in full satisfaction of the obligation, accompanied by
such acts and declarations as amount to a condition that if it
is accepted, it is to be in full satisfaction, and the
condition must be such that the party to whom the offer is
made is bound to understand that if he accepts it, he does so
subject to the conditions imposed, • - • The accord is the
agreement and the satisfaction is the execution or performance
of such agreement . . . * See fnnnnn v, Sttvena ScfaOQl of
Buftin««fl>

Inc.

560 P.2d 1383

(1977).

In this case, there were no acts or declarations suggesting that an

agreement had been reached to settle the debt for the amount of the
money order,

To the contrary/ the plaintiff crossed out the

restrictive language on the face of the money order (see attached
photocopy).

Neither did the Defendant indicate that the funds were

to be returned if the settlement offer was not accepted*
Even if there had been an accord and satisfaction, it would
not constitute sufficient grounds for Rule 60(b)(6) relief fro© tha
judgment.

Under Rule 8, Utah Rules of Civil Procedure, accord and

aatlafactlon la an affirmative defense which must ba sat forth in
tha defendant's answer. The defendant's nonay order was negotiated
on tha 21st day of October, 1994.
until tha 26th day of October.

The coapleint was not served

Because tha defendant failed to

plead accord and aatlafactlon as an affirmative defenee, ha la
barred frost raising it at this lata date.

3aa «in**« *

tanlrl

437 P.2d 202 (196t).
1X1*

The plaiatiff sailed prober motioe of teiamlt to tfea

«•<—isat.
On or about the 7th day of December, the plaintiff mailed to
the defendant at his last know address a Notice of Default-

It was

returned marked forwarding order expired.
IV. Tha plaintiff is not entitled to relief pursuant to Hula

As argued above, the defendant is not entitled to relief under
Rule 60(b)(6) or 60(b)(4).

The only other grounds under which he

could claim relief would be excusable neglect (for failing to
answer the complaint) and that would be barred for being untimely.
The defendant argues that he should be granted relief under

01/83/1395 05:27

8014841859

D£ ^AR3£N

PA3E 04

60(b)(7), for any other reason justifying relief from the operation
of the judgment. However, that subsection cannot be used to evade
the time limitations placed on subsections 1 through 4-

See Pittfl

{, 567 P.2d 171 (1977) •
DATED this 5th day of June, 199 5,

/C
rk T. 01
Olson
Mark

Certificate of Mailing
I certify that on the 5th day of June 1995, X caused a true
and correct copy of the foregoing Plaintifffs Neaorandua in
Opposition to the Defendant's Notion for Relief of Judgment to be
Bailed to ths persona neaed below:
Douglaa f. Uer**n
M l ? Sottt* Mala Straat
Salt LaJte City, Xrt S4115

^iitofak^

EXHIBIT

"J"

tF slim^js®.

Wa-k T f Olson (S62 9 )
10 W a s t B r o a d w a y , Suite SOO
Salt Lake C i t y . UT
84101
A t t o r n e y for
Plaintiff
R*f«r*nca No. 4412-4220

•Mr

EXHIBIT

UTAH

DEPUTY

IN ANQ

STATE Of UTAH
LAKE CITY D E P A R T M E N T

IN THE THIRD C I R C U I T C O U R T ,
FOR SAtT IA<£ C O U N T Y . SALT

N „ A „ R • ^ iC»f
*
*

Plaintiff.

MOTION AND
SUPPLEMENTAL

ORDER IN
PROCEEDINGS

v.
Civil
OOUG

No.

94001359QCV

LARSEN
Off«ndant.

Plaintiff

movti

tha

d*f*nd«nt,

OOUtt L A R S E N ,

concerning

hla

filaa

and

racorda

12/07/94,

har
in

plaintiff

dafandant,
togathar

or

DOUO

with

proparty.
tha

for

prajudgment

$ 2 . 7 0 » p L u a accruing

at

tha

unCil
an6

paid

in

attorney

in w h o l a

or

DATED

par

feas

in

in part

this

tna
is

8 day

Thia

thia

motion
uhich

intarast

from

from

Court

i* baaad

show*

*n*u*r

to

that

upon

tha

on

against

principal

Lntarsst

full. Court

an o % J d * ^ ^ q u i r ing

a Judgmant

cha

a num

for

b#for*

c*u*9

abova

racovarad

LARSEN,

of 5 . 6 %

Court

to a p p e a r

of

rat»

abova

sum

of

07/20/94

$436*73,
in

cha

amount

thereafter
tha

date

of

amount

costs

in

the

arrount

of

$0*00.

judgment.
of

Tha

$ 'J / . 0 0 ,

Judgmant

unpaid.

of

April,

1995

Oi<
KARK

T,

OLSON

EXHIBTIT "G"

"C

ORDER

Upon
me

reading

the f o r e g o i n g m o t i o n

to be a proper

00U6

and it a p p e a r i n g to

c a u s e , I, t h e r e f o r e , order

IARSEN, personally

to be and apptar

defendant,

b e f o r e a Judge of

the above C o u r t at 421 S. 200 E „ , S A L T LAKE CITY,
Room XO&.

on

MiS^

- 3 5 * - 1 9 9 5 , at the hour of

then and t h e r e t o a n e w e r

0ATE0

this

fif

day

concerning

of

Af^tLr

your

.

UTAH,
0*. pt*\ .

property.

1995,

BY THE COUKTitft)"

OC^CNOANT'S

ADDRESS:

% 0 « E . LARSEN
1817 SOUTH WAIN S T R E E T
SLC, UT 8411S-*

EXHIBIT

"K"

D O C K E T
THIRD CIRCUIT COURT - SLC
Caae
i 940013590 CV Civil
Case Title:
NAR LC VS LARSEN, DONNA

Cause of Action:
DENTAL SERVICES
Amount of Suit,
Return Date
Judgment.,,,.•< DJ
Disposition,,, ,

Page
1
JULY 6, 1995
2:59 PM
Filing Date: 11/07/94
Judge: Philip K. Palmer
THURSDAY

$778,58
Default

Judge

Court Set: SUPPLEMENTAL ORDER

Date: 12/07/94
Date:

tot:

$476.43

on 05/25/95 at 0200 P in room S with EJ»

No Tracking Activity•
No Accounts Payable Activity,
Transaction:
Civil File Fee

Party,
Name.,

PLA

Date:
11/09/94

Plaintiff

NAR LC

Party..: DEF

Defendant

Name ••.:

LARS EN, DONNA

Party.-: DEF
Name

Defendant

LARS EN, DOUG

Cash-in
.00

Check-in Check-out
25.00
,00

Total
25.00

18/22/1995 21:02

8014841853

THIRD CIRCUIT COURT - SLC

=>$3£ 01

DE u^SEM

D O C K E T

Case
: 9 4 0 0 1 3 5 9 0 CV C i v t l
Case T i t l e :

Page
2
JULY 6, 1995
2:59 PM
Filing Date: 11/07/94
Judge: Philip K. Palmer
THURSDAY

NAR LC VS LARSEN, DCNNA

Party,
Name..

ATP

Atty for Plaintiff

OLSON, MARK T

11/07/94 Case filed on 11/07/94.
VLC
FILED SUMMONS ON RETURN - SERVED DOUG
*21>C
11/09/94 Began tracking Return Date
Review on 05/08/95 VLC
942180299 Civil complaint fee
25.00 VLC
12/01/94 CLERK REJECTED DEFAULT JUDGMENT "DONNA NOT SERVED*
KJR
12/06/94 FILED MEMORANDUM OF COSTS
DGP
CLERK ENTERED DEFAULT CERTIFICATE AS TO DEFT DOUG LARSEN ONLY
DGP
12/07/94 PALMER ENTERED DEFAULT JUDGMENT FOR $476.43 TOTAL
DGP
DGP
Case judgment is Default - Judge
DGP
Case removed from TRACKING
DGP
12/12/94 FILED NOTICE OF DEFAULT
SMC
04/14/95 ISSUED SUPP ORDER RETURNABLE MAY 9 1995
CSR
05/11/95 FILED SUPP ORDER ON RETURN
PERSONAL SERVICE
with PKP CSR
SUP
scheduled for 5/25/95 at 2:00 P in room
DGP
05/24/95 FILED RESPONSE IN OPPOSITION TO MOTION AND ORDER IN
DGP
SUPPLEMENTAL PROCEEDINGS
DGP
FILED MOTION FOR RELIEF FROM JUDGMENT
DGP
FILED MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF OF JUDGMENT
DGP
FILED AFFIDAVIT OF DOUGLAS E. LARSEN
KRS
05/25/95 KATHY. PLANTIFF PRESENT. DEFENDANT NOT PRESENT.
KRS
COURT ORDERS $100.00 BENCH WARRANT TO BE ISSUED.
KRS
06/02/95 ISSUED $100 BENCH WARRANT RETURNABLE JUNE 27, 1995
06/05/95 FILED PLF'S MEMORANDUM IN OPPOSITION TO DEFT'S MOTION FOR RELIEF DGP
DGP
OF JUDGMENT
DGP
FILED AFFIDAVIT OF CARY DRAPER
MAG
06/16/95 FILED DEFT'S REPLY TO PLNTFS MEMORANDUM IN OPPOSITION TO
MAG
MOTION FOR RELIEF OF JUDGMENT
SN
07/03/95 FILED NOTICE TO SUBMIT FOR DECISION
SN
07/05/95 *FILE SENT TO JUDGE PKP*
CSR
07/06/95 JUDGE PALMERS DECISION: MOTION FOR RBLIEF FROM JUDGMENT HAS
CSR
BEEN DENIED ATTORNEY FOR PLAINTIFF
TO PREPARE ORDER
,,
A ' '? CSR
COPY OF DECISION SENT TO BOTH PARTIES
-**" *.,->.-, r*>-j -' v CSR
End of the docket report for this case.

EXHIBIT "L"

DOUGLAS E. LARSEN
Defendant Pro-Se
1817 South Main Street, Suite 8
Salt Lake City, Utah 84115
Telephone: (801) 484-1344

IN THE THIRD CIRCUIT COURT, STATE OF UTAH
IN AND FOR SALT LAKE COUNTY, SALT LAKE DEPARTMENT
N„A.R., L C ,

)

Plaintiff,
vs.

)
)
)

DOUG LARSEN,

)

Defendant,

MOTION FOR
RELIEF FROM JUDGMENT
Civil No.

)

940013590CV

Judge Phillip K. Palmer

Defendant Douglas E. Larsen hereby submits the following
motion for relief from judgment, pursuant to Rules 58A and 60,
Utah Rules of Civil Procedure.

Defendant further provides his

memorandum of points and authorities in support of this motion.
DATED this *2 f

day of May, 1995.

£svZL
d***
DOUGLAS^E. LARSEN
Defendant Pro Se
HAND DELIVERY CERTIFICATE
I hereby certify that a true and correct copy of the
foregoing MOTION FOR RELIEF FROM JUDGMENT was hand-delivered to
Mark T. Olson, Attorney for Plaintiff, 10 West Broadway, Suite
500, Salt Lake City, Utah

84101, this

i

day of May, 1995.

DOUGLAS E. LARSEN
Defendant Pro-Se
1817 South M a m Street, Suite 8
Salt Lake City, Utah 84115
Telephone: (801) 484-1344

IN THE THIRD CIRCUIT COURT, STATE OF UTAH
IN AND FOR SALT LAKE COUNTY, SALT LAKE DEPARTMENT
N.A.R., LC.,
MEMORANDUM IN SUPPORT
OF MOTION FOR RELIEF
OF JUDGMENT

Plaintiff,
vs.

Civil No.

DOUG LARSEN,

940013590CV

Judge Phillip K. Palmer

Defendant.

Defendant Douglas E. Larsen hereby submits the following
memorandum of points and authorities in support of the motion for
relief from judgment,
MATERIAL FACTS
The following facts are material to defendant's motion for
relief from judgment:
1.

That defendant incurred certain debt to Dr. James M.

Williamson for dental work performed prior to April, 1994.
2.

That defendant received a billing in April, 1994, from

plaintiff in the total amount of $567.30 which was unsupported
and contested by Mr. Larsen.
3.

That plaintiff subsequently turned this bill over to

N.A.R., LC. for collection.
4.

That N.A.R. filed suit under case number 940013590CV in

the Third Circuit Court, Salt Lake City Department.

1

5.

That resolution of this claim was subsequently

negotiated between Douglas E. Larsen and N.A.R. with Mr. Larsen
agreeing to forward payment of $353.00 to satisfy final amount
due and owing.
6.

(Exhibit "A".)

That Douglas E. Larsen forwarded money order

#60404459275 on October 20, 1994, in the amount of $353.00, in
full and final payment of this debt.
7.

(Exhibit "B".)

That this money order, which denominates "UPON CASHING

PAYMENT PAID IN FULL" was accepted and cashed by N.A.R., LC. upon
receipt with the acknowledgement that this payment constituted
satisfaction of this debt.
8.

(Exhibit "B".)

That thereafter, Mr. Larsen did not receive anything

further in regard to this matter until he was served Motion and
Order in Supplemental Proceedings, dated April 8, 1995.

(Exhibit

"C" . )
ARGUMENT
POINT I
DEFENDANT HAD NO NOTICE
OF FURTHER PROCEEDINGS.
Not only was defendant advised that the payment made on
October 20, 1994, was accepted as full and final payment of debt
in regard to this matter, Mr. Larsen was never noticed of any
further proceedings.

Not only was he not apprised of request by

plaintiff for any further action in this case, he was not timely
notified of the judgment that was rendered in December, 1994,
well after he forwarded the payment that resolved plaintiff's
claims in their entirety.

In fact, the first notice of any

further action having been taken in the case occurred on May 8,

2

1995, when he received the Motion and Order in Supplemental
Proceedings.
POINT II
THIS MATTER HAS BEEN SETTLED.
This matter was settled in October, 1994, upon payment by
defendant of $353.00, as agreed upon and accepted by plaintiff.
As it was designated on money order #60404459275, "UPON CASHING
PAYMENT PAID IN FULL."

Plaintiff voluntarily took delivery of

this specific payment and proceeded to cash it, acknowledging
final resolution of the matter.

It was totally improper for

plaintiff to agree to a settlement, accept full and final payment
pursuant to that settlement agreement and then to proceed with
the legal action in order to exact some additional amount.
POINT III
PLAINTIFFS ACTIONS VIOLATE
RULE 58A, U.R.C.P.
Rule 58A(d), Utah Rules of Civil Procedure, requires that,
"The prevailing party shall promptly give notice of the signing
or entry of judgment to all other parties and shall file proof of
service of such notice with the clerk of the court."

Defendant

was not notified of a motion for summary disposition, a hearing
in that regard, an order of the court, a copy of a proposed order
or the signing of a judgment in this action.
POINT IV
PLAINTIFF'S ACTIONS VIOLATE RULE 4-504,
CODE OF JUDICIAL ADMINISTRATION.
It is further noted that plaintiff's actions violate Rule
4-504(2), (4) and (8) of the Utah Code of Judicial Administra-

3

tion, in regard to the basic notice requirements invovled under
entry of written orders, judgments and decrees.
POINT V
DEFENDANT IS ENTITLED TO RELIEF
PURSUANT TO RULE 60, UCR.C„P.
Rule 60(b), Utah Rules of Civil Procedure, provides for
relief from judgment on motion and upon such terms as are just
based upon the following reasons:

(6) the judgment has been

satisfied, released, or discharged, or the prior judgment upon
which it is based has been reversed or otherwise vacated, or it
is no longer equitable that the judgment should have prospective
application;

(7) any other reason justifying relief from the

operation of the judgment.
The trial court has been afforded broad discretion in ruling
upon a motion for relief from judgment under subdivision (b)
Birch v. Birch, 771 P.2d 1114 (Utah Ct. App. 1989).
The fact of prior satisfaction of the judgment is an
important consideration in determining whether a motion to modify
the judgment is made within a reasonable time.

Laub v. South

Cent. Utah Tel. Ass'n, 657 P.2d 1304 (Utah 1982).
The failure of the prevailing party to provide notice
pursuant to Rule 58A(d), U.R.C.P., justified the motion under
60(b).

Workman v. Nagle Const., Inc., 802 P.2d 749 (Utah Ct.

App. 1990).

4

CONCLUSION
Defendant Douglas E. Larsen respectfully requests the court
to set aside the December, 1994, judgment entered against him
based upon the foregoing facts, rules and case law and to issue a
finding that plaintiff's claims were satisfied in October, 1994,
upon the stipulated settlement of the parties.
DATED this 2.^

day of May, 1995.

C

£^t'fr*~
W
^

DOUGLA^/E. LARSEN
Defendant Pro Se

HAND DELIVERY CERTIFICATE
I hereby certify that a true and correct copy of the foregoing MEMORNADUM IN SUPPORT OF MOTION FOR RELIEF OF JUDGMENT was
hand-delivered to Mark T. Olson, Attorney for Plaintiff, 10 West
Broadway, Suite 500, Salt Lake City, Utah
of May, 1995.

5

84101, this

day

EXHIBIT "M"

DOUGLAS E. LARSEN
Defendant Pro-Se
1817 South Main Street, Suite 8
Salt Lake City, Utah 84115
Telephone: (801) 484-1344

IN THE THIRD CIRCUIT COURT, STATE OF UTAH
IN AND FOR SALT LAKE COUNTY, SALT LAKE DEPARTMENT
N.A.R., LC.,
Plaintiff,

RESPONSE IN OPPOSITION
TO MOTION AND ORDER IN
SUPPLEMENTAL PROCEEDINGS

vs.

Civil No.

DOUG LARSEN,

940013590CV

Judge Phillip K. Palmer

Defendant.

Defendant Douglas E. Larsen hereby submits his response in
opposition to plaintiffs's Motion and Order in Supplemental
Proceedings, as served upon him on May 8, 1995.
In support of this response, defendant Larsen has submitted
to the court his Motion and Memorandum for Relief of Judgment
in this case pursuant to Rules 58(A) and 60(b), Utah Rules of
Civil Procedure.

Until such time as these motions have been

heard by the court and ruled upon, the Motion and Order in
Supplemental Proceedings is premature.
DATED this

%l(

day of May, 1995.

/

W"ifer

DOUGLA97E. LARSEN
Defendant Pro Se

1

HAND DELIVERY CERTIFICATE
I hereby certify that a true and correct copy of the
foregoing RESPONSE IN OPPOSITION TO MOTION AND ORDER IN SUPPLEMENTAL PROCEEDINGS was hand-delivered to Mark T. Olson, Attorney
for Plaintiff, 10 West Broadway, Suite 500, Salt Lake City, Utah
84101, this

2 7

day of May, 1£95.

A^Z^^~
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ADDENDUM 1 - 1

JUDICIAL CODE

273

(8) one district judge in the Eighth District.
1988

78-1-2.3. N u m b e r of j u v e n i l e j u d g e s a n d j u r i s dictions.
(1) The number of juvenile court judges shall be:
(a) one juvenile judge in the First Juvenile
District;
(b) three juvenile judges in the Second Juvenile District;
(c) four juvenile judges in the Third Juvenile

^ District;
(d) two juvenile judges in the Fourth Juvenile
District, but these judges shall also serve as
judges of the Eighth Juvenile District;
(e) one juvenile judge in the Fifth Juvenile
District;
(f) one juvenile judge in the Sixth Juvenile
District; and
(g) one juvenile judge in the Seventh Juvenile
District.
(2) Judges under Subsection (l)(d) shall stand for
retention election in every county in both districts
under Section 20-1-7.7.
1990
78-1-2.4. N u m b e r of circuit j u d g e s .
The number of circuit court judges shall be:
(1) three circuit judges in the First District;
(2) eight circuit judges in the Second District;
(3) fifteen circuit judges in the Third District;
(4) five circuit judges in the Fourth District;
(5) two circuit judges in the Fifth District;
(6) one circuit judge in the Sixth District;
(7) two circuit judges in the Seventh District;
and
(8) one circuit judge in the Eighth District.
1988

78-1-3. Effect of act on election functions.
! • Any justice or judge of a court of record, whose
i-it.rtmn to office was effective on or before July 1,
1985. shall hold the office for the remainder of the
term to which he was elected. The justice or judge is
subject to an unopposed retention election as provided
by law at the general election immediately preceding
the expiration of the respective term of office.
(2) Any justice or judge of a court of record whose
appointment to office was effective on or before July
1,1985, is subject to an unopposed retention election
as provided by law at the first general election held
more than three years after the date of the appointment,
(3) Any justice or judge of a court of record whose
• opointment to office was effective after July 1, 1985,
•uhject to an unopposed retention election as pro'<•(! by law at the first general election held more
man three years after the date of the appointment.
1998

CHAPTER 2
S U P R E M E COURT
Section
78-2-1.

Number of justices — Terms — Chief justice and associate chief justice — Selection and functions.
78-2-1.5, 78-2-1.6. Repealed.
78-2-2.
Supreme Court jurisdiction.
78-2-3.
Repealed.
78-2-4.
Supreme Court — Rulemaking, judges pro
tempore, and practice of law.

Section
78-2-6.
78-2-7.
78-2-7.5.
78-2-8 to

78-2.:'
Appellate court administrator
Repealed.
Service of sheriff to court.
78-2-14. Repealed.

78-2-1.

N u m b e r of j u s t i c e s — T e r m s — Chief justice a n d a s s o c i a t e chief justice — Selection a n d functions.
(1) The Supreme Court consists of five justices.
(2) A justice of the Supreme Court shall be appointed initially to serve until the first general election held more than three years after the effective
date of the appointment. Thereafter, the term of office
of a justice of the Supreme Court is ten years am:
commences on the first Monday in January following
the date of election. A justice whose term expires may
serve upon request of the Judicial Council until a
successor is appointed and qualified.
(3) The justices of the Supreme Court shall elect a
chief justice from among the members of the court by
a majority vote of all justices. The term of the office of
chief justice is four years. The chief justice may serve
successive terms. The chief justice may resign from
the office of chief justice without resigning from the
Supreme Court. The chief justice may be remover!
from the office of chief justice by a majority von.1 of .V;
justices of the Supreme Court.
(4) If the justices are unable to elect a chief justice
within 30 days of a vacancy in that office, the associate chief justice shall act as chief justice until a
chief justice is elected under this section. If the associate chief justice is unable or unwilling to act as
chief justice, the most senior justice shall act as chief
justice until a chief justice is elected under this section.
(5) In addition to the chief justice's duties as a
member of the Supreme Court, the chief justice has
duties as provided by law.
(6) There is created the office of associate chief jus
tice. The term of office of the associate chief justice ;two years. The associate chief justice may serve; L\
that office no more than two successive terms. The
associate chief justice shall be elected by a major*: •
vote of the members of the Supreme Court and sh;.'
be allocated duties as the chief justice determines, ;•
the chief justice is absent or otherwise unable i*
serve, the associate chief justice shall serve as chiet
justice. The chief justice may delegate responsibilities
to the associate chief justice as consistent with law
1990

78-2-1.5,78-2-1.6.

Repealed.

1971 <•>,

78-2-2. S u p r e m e C o u r t jurisdiction.
(1) The Supreme Court has original ji;-•
answer questions of state law certified !
the United States.
(2) The Supreme Court has original ;
issue all extraordinary writs and autho?
all writs and process necessary to carry into i*i'i.
orders, judgments, and decrees or in aid of its junsdu
tion.
(3) The Supreme Court has appellate jurisdiction
including jurisdiction of interlocutory appeals
(a) a judgment of the Court of Apr>e••
(b) cases certified to the Supreme '
Court of Appeals prior to final juc
Court of Appeals;
(c) discipline of lawyers:
(d) final orders of the Judi'. • :;
mission;

(e) final orders and decrees in formal adjudicative proceedings originating with:
<i) the Public Service Commission;
'11) the State Tax Commission;
(in) the Board of State Lands and Forestry;
dv) the Board of Oil, Gas, and Mining; or
<v) the state engineer;
i") final orders and decrees of the district court
review of informal adjudicative proceedings of
agencies under Subsection (e);
(g) a final judgment or decree of any court of
record holding a statute of the United States or
ihi> *tate unconstitutional on its face under the
Constitution of the United States or the Utah
Constitution,
ih> interlocutory appeals from any court of
record involving a charge of a first degree or capital felony,
n appeals from the district court involving a
^•miction of a first degree or capital felony; and
! i orders, judgments, and decrees of any court
' record over which the Court of Appeals does
not have original appellate jurisdiction.
11 The Supreme Court may transfer to the Court
Xppeals any of the matters over which the Sume Court has original appellate jurisdiction, ex.'i

»

(a) capital felony convictions or an appeal of
an interlocutory order of a court of record involving a charge of a capital felony;
(b) election and voting contests;
•o reapportionment of election districts;
1
« retention or removal of public officers;
eneral water adjudication;
[ u»\ation and revenue; and
* g > those matters described in Subsection (3)(a)
through (0
")) The Supreme Court has sole discretion in
granting or denying a petition for writ of certiorari
ier the review of a Court of Appeals adjudication, but
he Supreme Court shall review those cases certified
ro u by the Court of Appeals under Subsection (3)(b).
16) The Supreme Court shall comply with the requirements of Chapter 46b, Title 63, in its review of
agencv adjudicative proceedings.
1989
7S-2-3.

Repealed.

1986

' - " p r e m e Court — Rulemaking, judges
•o t e m p o r e , and practice of law.
n. " ' \>urt 3 !
.opt rules of procen'u '
:se in tin .ourts of the state
s
• , «
»he appellate process. The
,iu i
iv .mend ihe rules of procedure and
'jknce adopted by the Suoreme Court upon a vote
.i two-thirds of all members of both houses of the
Legislature
'2) Except as otherwise provided by the Utah Constitution, the Supreme Court by rule may authorize
retired justices and judges and judges pro tempore to
perform any judicial duties. Judges pro tempore shall
oe citizens of the United States, Utah residents, and
admitted to practice law in Utah.
The Supreme Court shall by rule govern the
w including admission to practice law
• ind discipline of persons admitted to
1986
i

>»Wlate c o u r t administrator.

1868

The appellate court administrator shall appoint
clerks and support staff as necessary for the operation
of the Supreme Court and the Court of Appeals. The
duties of the clerks and support staff shall be established by the appellate court administrator, and
powers established by rule of the Supreme Court
14N.

78-2-7.

Repealed.

78-2-7.5. Service of sheriff to court.
The court may at any time require the attendance
and services of any sheriff in the state.
im
78-2-8 to 78-2-14.

Repealed.

i986,i98S

CHAPTER 2a
COURT OF APPEALS
Section
78-2a-l.
78-2a-2.
78-2a-3.
78-2a-4.
78-2a-5.

Creation — Seal.
Number of judges — Terms — Functions —
Filing fees.
Court of Appeals jurisdiction.
Review of actions by Supreme Court.
Location of Court of Appeals.

78-2a-l. Creation — Seal.
There is created a court known as the Court of Appeals. The Court of Appeals is a court of record and
shall have a seal.
i98f
78-2a-2.

Number of judges — Terms — Functions — Filing fees.
(1) The Court of Appeals consists of seven judges.
The term of appointment to office as a judge of the
Court of Appeals is until the first general election
held more than three years after the effective date of
the appointment. Thereafter, the term of office of a
judge of the Court of Appeals is six years and commences on the first Monday in January, next following the date of election. A judge whose term expires
may serve, upon request of the Judicial Council, until
a successor is appointed and qualified. The presiding
judge of the Court of Appeals shall receive as additional compensation $1,000 per annum or fraction
thereof for the period served.
(2) The Court of Appeals shall sit and render judgment in panels of three judges. Assignment to panels
shall be by random rotation of all judges of the Court
of Appeals. The Court of Appeals by rule shall provide for the selection of a chair for each panel. The
Court of Appeals may not sit en banc.
<3) The judges of the Court of Appeals shall elect a
presiding judge from among the members of the court
by majority vote of all judges. The term of office of the
presiding judge is two years and until a successor is
elected. A presiding judge of the Court of Appeals
may serve in that office no more than two successive
terms. The Court of Appeals may by rule provide for
an acting presiding judge to serve in the absence or
incapacity of the presiding judge.
(4) The presiding judge may be removed from the
office of presiding judge by majority vote of all judges
of the Court of Appeals. In addition to the duties of a
judge of the Court of Appeals, the presiding judge
shall:
(a) administer the rotation and scheduling of
panels;
(b) act as liaison with the Supreme Court;
(c) call and preside over the meetings of the
Court of Appeals; and

ADDENDUM 1 - 2

Rule 4-504

CODE OF JUDICIAL ADMINISTRATION

':^

Rule 4-504. Written orders, judgments and decrees.
•

!:

. . , " - i i ? ;

;

•

•.

:

•••;

•

•>•••

•

*

.

: <

• :.

;

. . - . . < cr ltr,x. ^.,?>-•#• A ^ , . ••.. ;,zt. • JU."^

i'li^k

; i i.sh a uniform procedure for submitting written orders, judgments,
Mj.s co the court. This rule is not intended to change existing law with
i L to the enforceability of unwritten agreements.
.applicability;

'^Ov-- ;*^v

i1

" --:•.,.••'- .••'*>.;:

.,,-4-

:

'

' <; ;.Js

This rule shall apply to all civil proceedings in courts of record except small
,:

-ii'TiS.

aement of the Rule:
'. 1) In all rulings by a court, counsel for the party or parties obtaining the
ruling shall within fifteen days, or within a shorter time as the court may
direct, file with the court a proposed order, judgment, or decree in conformity
with the ruling.
2) Copies of the proposed findings, judgments, and orders shall be served
; -;;n opposing counsel before being presented to the court for signature unless
court otherwise orders. Notice of objections shall be submitted to the court
..unsel within five days after service.
\ Stipulated settlements and dismissals shall also be reduced to writing
•"sented to the court for signature within fifteen days of the settlement
•missal.
: entry of judgment, notice of such judgment shall be served upon
-..ii^ party and proof of such service shall be filed with the court. All
- orders, and decrees, or copies thereof, which are to be transmitted
Kure by the judge, including other correspondence requiring a re-i be accompanied by pre-addressed envelopes and pre-paid postage.
All orders, judgments, and decrees shall be prepared in such a manner
- io show whether they are entered upon the stipulation of counsel, the
notion of counsel or upon the court's own initiative and shall identify the
attorneys of record in the cause or proceeding in which the judgment, order or
•>-'•'•ee is made.
Axcept where otherwise ordered, all judgments and decrees shall conaddress or the last known address of the judgment debtor and the
ecurity number of the judgment debtor if known.
:i judgments and decrees shall be prepared as separate documents and
:ot include any matters by reference unless otherwise directed by the
11. Orders not constituting judgments or decrees may be made a part of the
documents containing the stipulation or motion upon which the order is
based.
(8) No orders, judgments, or decrees based upon stipulation shall be signed
or entered unless the stipulation is in writing, signed by the attorneys of
record for the respective parties and filed with the clerk or the stipulation wask
i ade on the record.
9) Ln all cases where judgment is rendered upon a written obligation to pay
noney and a judgment has previously been rendered upon the same written
• bligation, the plaintiff or plaintiffs counsel shall attach to the new complaint
a copy of all previous judgments based upon the same written obligation.

972

; _

•• .•.:. r ^ ^ f ; ;

:

OPERATION OF THE COURTS

Rule 4-50*

%, (10) Nothing in this rule shall be construed to limit the power of any court,
&pon a proper showing, to enforce a settlement agreement or any other agreement which has not been reduced to writing.
(Amended effective J a n u a r y 15, 1990; April 15, 1991.)
'Amendment Notes. — The 1990 amendment inserted "civil proceedings in" and "exapt small claims" under "Applicability" and
made minor stylistic changes in the Statement
of the Rule.

The 1991 amendment added the final sentence to the Intent paragraph, deleted and nut
of record" following "courts of record" m the
Applicability paragraph, and added Subri,.;
sion (10).

Rule 4-505. Attorneys' fees affidavitsIntent:
To establish uniform criteria and a uniform format for affidavits in support
of attorneys' fees.
Applicability:
This rule shall govern the award of attorneys' fees in the trial courts.
Statement of the Rule:
(1) Affidavits in support of an award of attorneys' fees must be filed will
the court and set forth specifically the legal basis for the award, the nature <>:'
the work performed by the attorney, the number of hours spent to prost en:
i the claim to judgment, or the time spent in pursuing the matter to the >fa:
•for-which attorneys' fees are claimed, and affirm the reasonableness of the
fees for comparable legal services.
>(2) The affidavit must also separately state hours by persons other than
attorneys, for time spent, work completed and hourly rate billed.
(3) If judgment is being taken by default for a principal sum which it is
expected will require considerable additional work to collect, the following
phrase may be included in the judgment after an award consistent with •'
lime spent to the point of default judgment, to cover additional fees inin pursuit of collection:
"AND IT IS FURTHER ORDERED THAT THIS JUDGME:
SHALL BE AUGMENTED IN THE AMOUNT OF REASON A I.;.
COSTS AND ATTORNEY'S FEES EXPENDED IN COLLECTLV
SAID JUDGMENT BY EXECUTION OR OTHERWISE AS SHALL
BE ESTABLISHED BY AFFIDAVIT."
(4) Judgments for attorney's fees should not be awarded except a- :'
conform to the provisions of this rule and to state statute and cas<(Amended effective January 15, 1990.)
Amendment Notes. — The 1990 amendment inserted "be filed with the court and" in
Subdivision (1), deleted the former Subdivision
(2), requiring descriptions of fee arrangements
other than hourly rates, added the designation

(2) to the former last sentence •••
(1), and in Subdivision (4) ins<•?:,••;
sion designation and the p\w.:."and" at the end.
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ADDENDUM 1 - 3

Rule 30

UTAH RULES OF APPELLATE PROCEDURE

wise agree or the court otherwise directs. If separate appellants support tbt
same argument, care shall be taken to avoid duplication of argument
(f) Non-appearance of parties. If the appellee fails to appear to present,
argument, the court will hear argument on behalf of the appellant, if present]
If the appellant fails to appear, the court may hear argument on behalf of tht
appellee, if present. If neither party appears, the case may be decided on tbt
briefs, or the court may direct that the case be rescheduled for argument,]
(g) Submission on briefs* By agreement of the parties, a case may*!*1
submitted for decision on the briefs, but the court may direct that the case bi
argued,
.-.?v.. •-.
. ,-»;n;i^j
(h) Use of physical exhibits a t argument; removal. If physical exUWJtl
other than documents are to be used at the argument, counsel shall arrangiM
have them placed in the courtroom before the court convenes on the datecf
the argument. After the argument, counsel shall remove the exhibits from t&
courtroom unless the court otherwise directs. If exhibits are not reclaimed fer
counsel within a reasonable time after notice is given by the clerk, they shall
be destroyed or otherwise disposed of as the clerk shall think best.
Advisory Committee Note. — The former
practice was to presume that argument was
waived unless requested. The amendments
change the practice to presume that argument
is requested unless expressly waived.

The rule incorporates the oral argument pri>
ority classification formerly found in the a^
ministrative orders of the Supreme Court

COLLATERAL REFERENCES
L can Law Review. — Recent Developments
in Utah Law — The Utah Court of Appeals,
1988 Utah L. Rev. 150.

Am. Jur. 2d. — 5 Am. Jur. 2d Appeal tai
Error §§ 697 to 699.
OJ.S. — 5 C.J.S. Appeal and Error § 140L
Key Numbers. — Appeal and Error «» 831

Rule 30. Decision of the court: dismissal; notice of ded»
sion.
(a) Decision in civil cases. The court may reverse, affirm, modify, orotk;
erwise dispone of ^y^prder or judgment appealed from. If the findings of tad
in a case are inco^tje^^
supplement, modify, oB^o'mplete tie^fi^^nga to make them.ppnform 1&jjjg|
issues presented and thiQ.facts asibund from the.evidence and may direct Si
trial court or agencyuto S&ter judgment in accordance with the findings u
revised. The-courtjmayalso order 3*Agw : trial or. further proceedings to U
conducted. Jf a.^new ^ ^ J 3 g£antjd r ih$^
upon and determint:
all questions of law involved in the casepresentedupon the appeal and.necefci
sary to the final determination of the case.
"!3r
(b) Decision in c r i m i n a l cases. If a judgment of conviction is reversed, t
new trial shall be held unless otherwise specified by the court. If a judgmental
conviction or other order is affirmed or modified, the judgment or order i t
firmed or modified shall be executed.
••/&&:

(c) Decision and opinion in writing; entry of decision. When a<judf» *
ment, decree, or order is reversed, modified, or affirmed, the reasons shall hi -:
stated concisely in writing and filed with the clerk. Any justice or judji
concurring or dissenting may likewise give reasons in writing and file tbt
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same with the clerk. The entry by the clerk in the records of the court shall
constitute the entry of the judgment of the court.
(d) Decision without opinion. If, after oral argument, the court concludes
that a case satisfies the criteria set forth in Rule 31(b), it may dispose of the
case by order without written opinion. The decision shall have only <- ,rv
precedential effect as is provided for by Rule 31(e).
(e) Notice of decision. Immediately upon the entry of the decision
clerk shall give notice to the respective parties and make the decision pin
in accordance with the direction of the court.
NOTES TO DECISIONS
ANALYSIS

Civil cases.
—Remand.
—Review of administrative proceedings.
Civil cases.
—Remand.
Where, after an appeal has been perfected,
the interested parties stipulate to the entry of
a modified decree by the lower court, the Supreme Court will remand the case to that court
with instructions to enter a decree in accordance with the stipulation. Hubble v. Cache
County Drainage Dist. No. 3, 120 Utah 651,
287 P.2d 843 (1951).
^
v>
Where the Supreme Court finds that it is
necessary to remand a case for further proceedings, it has the duty of passing on matters
which may then become material*. LeGrand
1

Johnson Corp. v Peterson, 18 Utah 2d 260 420
P.2d 615 (1966)
It is the duty of a trial court, after remand, to
place the parties, insofar as possible, in the po
sition they had before an erroneous decree and
judgment was rendered. Eckard v Smith, 545
P.2d 501 (Utah 1976)
Where it is necessary to remand a case for
further proceedings, it is the duty of the reviewing court to pass on matters which might
become material Salt Lake County v Salt
Lake City, 570 P 2d 119 (Utah 1977)
—Review of administrative proceedings
It is within the inherent power of the Supreme Court to order a new trial, or a further
trial of material issues, when the interests of
justice so fe4ui?e; and this is equally true with
respect to the'review of proceedings of admini*
trative agencies. Nelson v State Tax Co mm n
29 Utah 2d 162, 506 P2d 437 (1973)

'* COLLATERAL REFERENCES?

Am. Jur. 2d. — 5 Am. Jur. 2d Appeal and
Error § 897 et seq.
C.J.S. — 5 C.J S. Appeal and Error § 1835
et seq.
A.L.R. — Jury trial waiver as binding on
later state civil trial, 48 A.L.R.4th 747

Court reporter's death or disability prior to
transcribing notes as grounds for reversal or
new trial, 57 A.L R.4th 1049
Key Numbers. — Appeal and Error «=> 1100
et seq.

Rule 31. Expedited appeals decided after oral argument
without written opinion.
(a) Motion and stipulation for expedited hearing. After the fihn„ ,l a |!
briefs in an appeal, a party may move for an expedited deci^ -* withn
written opinion. The motion shall be in the form prescribed b> ..jit 23 an i
shall describe the nature of the case, the issues presented and any special
reasons the parties may have for an expedited decision. The court may dispose
of any qualified case under this rule upon its own motion.
(b) Cases which qualify for expedited decision. Appeals involving uncomplicated factual issues based primarily on documents, summary judgments, dismissals for failure to state a claim, dismissals for lack of personal oi
subject matter jurisdiction, and judgments or orders based on uncomplicated
issues of law are, in general, of a type which the court will consider on a
471
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COLLATERAL REFERENCES

Am. J u r . 2d. — 1 Am. Jur. 2d Actions § 30.
C.J.S. — 1 C.J.S. Actions §§ 55 to 57. v.-•
Key N u m b e r s . — Action *=> 22 to 25.

PART II.
COMMENCEMENT OF ACTION; SERVICE OF
PROCESS, PLEADINGS, MOTIONS AND
ORDERS.
Rule 3. Commencement of action,
a) How commenced. A civil action is commenced (1) by filing a complaint
with the court, or (2) by service of a summons together with a copy of the
complaint in accordance with Rule 4. If the action is commenced by the service
of a summons and a copy of the complaint, then the complaint, the summons
and proof of service, must be filed within ten days of such service. If, in a case
commenced under paragraph (a)(2) of this rule, the complaint, summons and
proof of service are not filed within ten days of service, the action commenced
shall be deemed dismissed and the court shall have no further jurisdiction
thereof; provided, however, that the foregoing provision shall not change the
requirement of Utah Code Ann. Section 12-1-8 (1986).
(b) Time of jurisdiction. The court shall have jurisdiction from the time of
filing of the complaint or service of the summons and a copy of the complaint.
t Amended effective April 1, 1990.)
Advisory Committee Note. — Rule 3 constitutes a significant change from the prior
vu\v. The rule retains service of the ten-day
-iiinmuns as one of two means to commence an
at•!)on. out the rule requires that the summons
i.^ciivr with a copy of the complaint be served
'::•.- defendant pursuant to Rule 4. In so do• \c ruie flimmaies the requirement that a
•' «h>- .•ompiain" • deposited with the
•. i : "••• ti..' ,i'\i:ndani .u\ose address is unki\* •
'! h»_- L-ha'iKes in Ruie 3 must be read
aud - .-niL; he interpreted in conjunction with
coordinate changes in Ruie 4 and with a
change in Rule 12(a) that begins the running
of rhe defendant's 20-day response time from
the service of the summons and complaint.
Paragraph (a). This paragraph eliminates
the requirement that a copy of the complaint
be deposited with the clerk for the defendant
whose address is unknown. Paragraph (b) of
;ht- i'urmer ruie, which permitted the plaintiff
".eposit copies of the complaint with the
<»r defendants not otherwise served with
- the time of the service of the sum• !MI been eliminated. The rule re: ,i. that both the summons and
.;.-.; bn served pursuant to Rule 4.
. coordinate change in Ruie 12(a), the
:ant's time for answering or otherwise re-

sponding to the complaint does not begin to
run until service of the summons and complaint pursuant to Rule 4.
Paragraph (b). This paragraph is substantially identical to paragraph (c) of the former
rule.
A m e n d m e n t Notes. — The 1990 amendment in Subdivision (a) inserted "together with
a copy of the complaint in accordance with
Rule 4" in the first sentence and "and a copy of
the complaint" in the second sentence and substituted the first clause in the present sentence
for "and a copy of the complaint shall be served
upon or mailed to the defendant if his address
is known; if unknown, a copy must be deposited with the clerk for him or"; deleted former
Subdivision (b), requiring a copy of the complaint to be filed with the court for the benefit
of defendants not served with a copy of the
complaint; redesignated former Subdivision (c)
and (b) and inserted "and a copy of the complaint"; and made minor stylistic changes.
Compiler's Notes. — The first sentence of
this,,rule is-similar., to.Rule 3, F.R.C.P.
Section 12-Jr3, cited in Subdivision (a), deals
with actions by collection agencies.
Cross-References. — Fee for filing complaint, §§ 78-3-16.5, 78-4-24, 78-6-14; Appx. D,
Code of Judicial Administration.
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COLLATERAL REFERENCES.

Am. Jur. 2d. — 20 Am. Jur. 2d Courts within state for purposes of state "closed-door"
§ 143; 61A Am. Jur. 2d Pleading §§ 350 to statute barring unqualified or unregistered
352; 62B Am. Jur. 2d Process §§ 8, 8„
foreign corporation from local courts — modern
C.J.S. — 21 C.J.S. Courts § 54 et seq.; 71 cases, 88 A.L.IUth 466.
C.J.S. Pleading §§ 408 to 412; 72 C.J.S. ProKey Numbers. — Courts «• 21 et seq.;
ess
§ 3Pleading «=» 331; Process *• 4 to 6.
A.L.R. — What constitutes doing business
''y*-:*i.&*W'>iv&: &-i->^ ^v,;;* ;• «*>v * / ^ : -y% V V ' :• :\ •%' \\;; V.1"

Rule 4. Process^ ' ' WM^^S

' •••O'ft^S^-'.' >'•" '" : ^ I >

(a) Signing of summons. The summons shall be signed and issued by the
plaintiff or the plaintiffs attorney0 Separate summonses may be signed and
served.
(b) Time of service. In an action commenced under Rule 3(a)(1), the summons together with a copy of the complaint shall be served no later than 120
days after the filing of the complaint unless the court allows a longer period of
time for good cause shown. If the summons and complaint are not timely
served, the action shall be dismissed, without prejudice on application of any
party or upon the court's own initiative. In any action brought against two or
-•mre defendants on which service has been obtained upon one of them within
c 120 days or such longer period as may be allowed by the court, the other or
uors may be served or appear at any time prior to triaL
:) Contents of summons. The summons shall contain the name of the
court, the address of the court, the names of the parties to the action, and the
county in which it is brought. It shall be directed to the defendant, state the
name, address and telephone number of the plaintiffs attorney, if any, and
otherwise the plaintiffs address and telephone number.Jt shall state the time
within which the defendant is required to answer the complaint in writing,
and shall notify the defendant that in case of failure to do so, judgment by
default will be rendered against the defendant. It shall state either that the
complaint is on file with the court or that the complaint.-will be filed with the
court within ten days of service.* If service is,.made by publication, the sum-.
>ns shall briefly state the subject matter and the sum of money or other
:
lemanded, and that the;pomplaiiit is-.on file^t^ ^;
"-*'*"': v"
r
Hv whom served. The summons and complaint'mity.be served in this
-.!(- or any other states or territory of the United States, by the sheriff or
•.>nstable, or by the deputy pffither, by;a Uiuted Statea Marshal or by the
11arshal's deputy, or,by^any ottisr^ersoi^S years of age,or,older at the time of
service, and not a; party td?;$e^action'or a party's attorney.•..*"•; ' * - ; • < *
(e) Personal service; Personal service shall be made as follows:
(1) Upon any individual other than one covered by subparagraphs (2), (3)
or (4) below, by delivering a copy of the summons and/or the complaint to
the individual personally, or by leaving a copy at the individual's dwelling house or usual place of abode with some person, of suitable age and
discretion there residing, or by delivering a copy of the summons and/or
the complaint to an agent authorized by appointment or by law to receive
service of process;
(2) Upon an infant (being a person under 14 years) by delivering a copy
to the infant and also to the infant's father, mother or guardian or, if none
can be found within the state, then to any person having the care and
8

UTAH RULES OF CIVIL PROCEDURE

control of the infant, or with whom the infant resides, or in whose serva
the infant is employed;
(3) Upon a natural person judicially declared to be of unsound mi^
incapable of conducting his own affairs, by delivering a copy to t*
and to the person's legal representative if one has been appom
the absence of such representative, to the individual, if any,
custody or control of the person;
(4) Upon an individual incarcerated or committed at n
by the state or any of its political subdivisions, by deliver • r..
person who has the care, custody, or control of the indivmua
or to that person's designee or to the guardian or conservator <
vidual to be served if one has been appointed, who shall, in
promptly deliver the process to the individual served;
(5) Upon any corporation, not herein otherwise provided for a,
partnership or other unincorporated association which is subject '
under a common name, by delivering a copy thereof to an officer, a maraging or general agent, or other agent authorized by appointment or by
law to receive service of process and, if the agent is one authorized by
statute to receive service and the statute so requires, by also mailing a
copy to the defendant. If no such officer or agent can be found within restate, and the defendant has, or advertises or holds itself out as ha'
an office or place of business within the state or elsewhere, or d;
ness within this state or elsewhere, then upon the person in r r1
such^pffice or place of business;
!: (6) Upon an< incorporated city or town, by delivering a copy there
;the recorder;^ur^^^nH ^;?^^>-/•'••;;:^.e -'•.-,
(7) Upon a county, by?delivering!a copy to the county clerk
county;-- - - : • . ' f v • Y>^*-. > .-*•*>•;. a
(8) Upon a school district or board of education, by del iv< r!
the superintendent: or, business.:administrator of the boa >-<'
(9); Upon an irrigation or drainage district, by delivering
l president or* Secretary M;its board;*' o; a:
(10) Upon the state of Utah, in'such cases as by law are authorized >
brought against the state, by delivering a copy to the attorney general
and any other person or agency required by statute to be served; and
(11) Upon <a department or agency of the state of Utah, or upon any
public board, commission or body, subject to suit, by delivering a copy to
any member of its governing board, or to its executive employee or secretary.
D Service and proof of service in a foreign country. Service in a for
n country shall be made as follows:
(1) In the manner prescribed by the law of the foroign e
*vy
service in an action in any of its courts of ^ neral j.^r>•.';«••> i •
(2) Upon an individual, by personal delivery, aa upon a coi:.
partnership or association, by delivering a copy to an officer or a a
ing general agent; provided that such service be made by a person >v *
not a party to the action, not a party's attorney, and is not less than 1 *
years of age, or who is designated by order of the court or by the foreign
court; or
(3) By any form of mail, requiring a signed receipt, to be addressed and
dispatched by the clerk of the court to the party to be served as ordered bv
9
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the court. Proof of service in a foreign country shall be made as prescribed
in these rules for service within this state, or by t h e law of the foreign
country, or by order of the court. When service is made pursuant to subpart (3) of this subdivision, proof of service shall include a receipt signed
by the addressee or other evidence of delivery to the addressee satisfactory to the court.
-> $r,s
>-**- ***** ~ %j.«^^
O t h e r service. Where the identity -or whereabouts of the person to be
iu unknown and cannot be ascertained through reasonable diligence,
st*i vice upon all of the individual parties is impracticable under the
u instances, or where there exists good cause to believe that the person to
i served is avoiding service- of process, the party seeking service of process
m ( \ file a motion supported by affidavit requesting annorder allowing service
i»\ publication, by mail, or by some other means. The supporting affidavit
-h ill set forth the efforts made to identify, locate or serve the party to be
i \ rd or the circumstances which make it impracticable to serve all of the
J
v idual parties. If the motion is granted, the court shall order service of
x ess by publication, by mail from the clerk of the court, by other means, or
bv some combination of the above, provided that the means of notice employed
shall be reasonably calculated, under all the circumstances, to apprise the
interested parties of the pendency of the action to the extent reasonably possible or practicable. The court's order shall also specify the content of the process to be served and the event or events as of which service shall be deemed
complete A copy of the court's order shall be served upon the defendant with
he process specified by the court.
M M a n n e r of proof. In a case commenced under Rule 3(a)(1), the party
ng the process shall file proof of service with the court promptly, and in
vent within the time during which the person served must respond to the
-s and proof of service must be made within ten days after such service.
* 'lie proof of service does not affect the validity of the service. In all
> * need under Rule 3(a)(1) or Rule 3(a)(2), the proof of service shall
tollovvs
If served by a sheriff, constable, United States Marshal, or the depa r t of them, by certificate with a statement as to the date, place,
ii manner of service;
(2) If served by any other person, by affidavit with a statement as to the
date, place, and manner of service, together with the affiant's age at the
time of service;
(3) If served by publication, by the affidavit of the publisher or printer
ot that person's designated agent, showing publication, and specifying the
1
ite of the first and last publications; and an affidavit by the clerk of the
ii t of a deposit of a copy of the summons and complaint in the United
ties mail, if such mailing shall be required under this rule or bv court
r

li If served by United States mail, by the affidavit of the clerk of the
)urt showing a deposit of a copy of the summons and complaint m the
United States mail, as may be ordered by the court, together with any
proof of receipt;
(5) By the written admission or waiver of service by the person to be
served, duly acknowledged, or otherwise proved.
ii) A m e n d m e n t . At any time in its discretion and upon such terms as it
Jeems just, the court may allow any process or proof of service thereof to be
10
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Rule 55

»"Allocation of defense costs between primary : . Modern status of state court rules governing
ifid excess insurance carriers, 19 A.L.R.4th " entry of judgment on multiple claims, 80
107.
AX.R.4th 707.
Authority of trial judge to impose costs or
Recoverability of cost of computerized legal
other sanctions against attorney who fai s to r e s e a r c h u n d e r 2 8 USC § 1920 or Rule 54(d).
1 P F T ^ ' ?" P r 0 C 6 e
' s c h e d u l e d t n a 1 ' 2 9 Federal Rules of Civil Procedure, 80 A.L.R
A.L.R04th 160.
„ , lfi8
Allowance of attorneys' fees in mandamus
°; , *
_ , , _ , _
M o d e r n s t a t u s o fr F e d e r a I C l v l 1
proceedings, 34 A.L.R.4th 457.
Procedure
Retrospective application and effect of state Rule 54(b) governing entry of judgment on
itatute or rule allowing interest or changing multiple claims, 89 A.L.R. Fed. 514.
rate of interest on judgments or verdicts, 41
Key N u m b e r s . — Appeal and Error «=> 24 to
AL.R.4th 694.
135; Costs *» 78 et seq., 195 et seq., 221 et seq.;
Obduracy as basis for state-court award of Judgment «=» 1.
attorneys' fees, 49 A.L.R.4th 825.

Rule 55. Default.
(a) Default.
(1) Entry. When a party against whom a judgment for affirmative
relief is sought has failed to plead or otherwise defend as provided by
these rules and that fact is made to appear the clerk shall enter his
default
(2) Notice to party in default. After the entry of the default of any
party, as provided in Subdivision (a)(1) of this rule, it shall not be necessary to give such party in default any notice of action taken or to be taken
or to serve any notice or paper otherwise required by these rules to be
served on a party to the action or proceeding, except as provided in Rule
5(a), in Rule 58A(d) or in the event that it is necessary for the court to
conduct a hearing with regard to the amount of damages of the
nondefaulting party.
(b) Judgment. Judgment by default may be entered as follows:
(1) By the clerk. When the plaintiffs claim against a defendant is for
a sum certain or for a sum which can by computation be made certain,
and the defendant has been personally served otherwise than by publication or by personal service outside of this state, the clerk upon request of
the plaintiff shall enter judgment for the amount due and costs against
the defendant, if he has been defaulted for failure to appear and if he is
not an infant or incompetent person.
(2) By the court. In all other cases the party entitled to a judgment
default shall apply to the court therefor. If, in order to enable the c m r
enter judgment or to carry it into effect, it is necessary to take an do •,
or to determine the amount of damages or to establish the truth, .
averment by evidence or to make an investigation of any other m, ;;
the court may conduct such hearings or order such references as it ci<:emnecessary and proper.
(c) Setting aside default. For good cause shown the court may set aside ar
entry of default and, if a judgment by default has been entered, may likewise
set it aside in accordance with Rule 60(b).
(d) Plaintiffs, counterclaimants, cross-claimants. The provisions of this
rule apply whether the party entitled to the judgment by default is a plaintiff.
a third-party plaintiff, or a party who has pleaded a cross-claim or counterclaim. In all cases a judgment by default is subject to the limitations of Rule
54(c).
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U»i Judgment against the state or officer or agency thereof. No judgment by default shall be entered against the state of Utah or against an officer
ur agency thereof unless the claimant establishes his claim or right to relief
i»v evidence satisfactory to the court.
(Amended effective Sept. 4, 1985.)
Compiler's Notes. — This rule is similar to
Rule 55, F R.C.P.
NOTES TO DECISIONS
judgment. Central Bank & Trust Co. v. Jensen,
656 P.2d 1009 (Utah 1982)

ANALYSIS

Damages.
Default.
—Divorce action.
—Notice.
—Time for appeal:
Judgment
' *-1
—Conduct of counsel.
—Default entry necessary.
—Failure to follow rule.
—Hearing on merits.
—Punitive damages.
Setting aside default.
—Collateral attack.
—Direct attack.
—Discretion of court.
—Grounds.
Excusable neglect.
—Judicial attitude.
—Movant's duty.
—Setting aside proper.
Cited.

—Time for a p p e a l .
Under former Rule 73(h) the time for appeal
from a default judgment in a city court ran
from the date of notice of entry of such judgment, rather than from the date of judgment.
Buckner v. Main Realty & Ins. Co., 4 Utah 2d
124, 288 P.2d 786 (1955) (but see Central Bank
& Trust Co. v. Jensen, supra, and Rule 58A(d)).
Judgment.
Judgments by default are not favored by the
courts nor are they in the interest of justice
and fair play. Heathman v. Fabian &
Clendenin, 14 Utah 2d 60, 377 P.2d 189 (1962).

Damages.
A default judgment establishes, as a matter
of law, that defendants are liable to plaintiff as
to each cause of action alleged in the complaint. Nevertheless, it is still incumbent upon
- the nondefaulting party to establish by competent evidence the amount of recoverable damages and costs he claims. Arnica Mut. Ins. Co.
v Schettler, 768 P.2d 950 (Utah Ct. App.
1989).
There is no right to a jury trial on the issue
of damages once default has been entered.
Arnica Mut. Ins. Co. v. Schettler, 768 P.2d 950
(Utah Ct. App. 1989).

— C o n d u c t of counsel.
Where defendant's counsel was 27 minutes
late on morning trial was commenced becau.se
he was unable to obtain from the Supreme
Court a writ of prohibition to prevent the holding of the trial on that day due to absence of
defense witnesses, the trial court erred in
granting a default judgment to plaintiff and
refusing to allow defense counsel to participate
in the proceedings or challenge plaintiffs evidence, notwithstanding any ill-advised, irritating or contemptuous conduct from defense
counsel during the action, since the law prefers
that a case be tried on its merits and the parties litigant should not be made to suffer for
the misconduct of their counsel. McKean v.
Mountain View Mem. Estates, Inc., 17 Utah 2d
323, 411 P.2d 129 (1966).

—Default e n t r y n e c e s s a r y .
No default judgment may be entered under
Subdivision (b)(2) unless default has previDefault.
ously been entered. The entry of default is an
essential predicate to any default judgment. P
—Divorce action.
Defendant who failed to file answer in di- & B Land, Inc. v. Klungervik, 751 P.2d 274
.
. «-1*
vorce action was not entitled to hearing or n o - > (Utah* C t . App. 1988).
tice before entry of default divorce decree even
—Failure to follow rule.
~'
though 90-day statutory period had not
Rule 54(c)(2) and this rule prescribe the proelapsed. Heath v. Heath, 541 P.2d 1040 (Utah
cedure to be followed by trial courts in entering
1975).
' 4 i - <•*:
judgments against defaulting parties, .andv"
• J* h •:•- > -Mi
M . .
courts are not at liberty to deviate from those"
—Notice.
rules just because one party is in default and is
This rule provides that a party in default
not entitled to be heard on the merits of the
need not be given notice of the entry of default
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Key Numbers. — New Trial *=» 13 et seq ,
110, 116.

Rule 60. Relief from judgment or order,
(a) Clerical mistakes. Clerical mistakes in judgments, orders or other
parts of the record and errors therein arising from oversight or omission may
be corrected by the court at any time of its own initiative or on the motion oi
any party and after such notice, if any, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court
(b) Mistakes; inadvertence; excusable neglect; newly discovered e\i
dence; fraud, etcc On motion and upon such terms as are just, the court mav
in the furtherance of justice relieve a party or his legal representative from a
final judgment, order, or proceeding for the following reasons. (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence
which by due diligence could not have been discovered in time to move for a
new trial under Rule 59(b); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party;
(4) when, for any cause, the summons in an action has not been personally
served upon the defendant as required by Rule 4(e) and the defendant has
failed to appear in said action; (5) the judgment is void; (6) the judgment has
been satisfied, released, or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is no longer equitable that
the judgment should have prospective application; or (7) any other reason
justifying relief from the operation of the judgment. The motion shall be made
within a reasonable time and for reasons (1), (2), (3), or (4), not more than 3
months after the judgment, order, or proceeding was entered or taken. A
motion under this Subdivision (b) does not affect the finality of a judgment or
suspend its operation. This rule does not limit the power of a court to entertain an independent action to relieve a party from a judgment, order or pro*
ceeding or to set aside a judgment for fraud upon the court. The procedure for
obtaining any relief from a judgment shall be by motion as prescribed in these
rules or by^an independent action.
' ^
;
Compiler's Notes. — This rule is similar to
Rule 60, F.R.C P.
Cross-References. — Fee for filing motion

to set aside judgment, §§ 78-3-16.5, 78-4»2{ji
78-6-14; Appx. D, Code of Judicial AdministrdT
tion.
**

NOTES TO DECISIONS
ANALYSIS
, „„
^nv other reason justifying relief
— Default judgment
—Impossibility of compliance with order
— incompetent counsel
— Lack of due process
—\kMs of case
—V
r inadvertence
Reai i tv in interest
upeals
L iencal mistakes
—Computation of damages

—Correction after appeal
—Date of judgment
Void judgment
—Estate record
—Inherent power of courts
—Intent of court and parties
-^Judicial error distinguished
—Order prepared by counsel
—Predating of new trial motion
Court's discretion
Default judgment
Effect of set-aside judgment
—Admissions
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Fraud.
—Divorce action.
Form of motion.
Independent action.
—Constitutionality of taxes.
—Divorce decree.
—Fraud or duress.
—Motion distinguished.
Invalid summons.
—Amendment without notice.
Inequity of prospective application.
Jurisdiction.
Mistake, inadvertence, surprise or excusable
neglect.
—Default judgment.
Illness.
Inconvenience.
Merits of claim.
Negligence of attorney.
No claim for relief.
—Delayed motion for new trial.
—Failure to file cost bill.
—Failure to file notice of appeal.
—Nonreceipt of notice and findings.
—Trial court's discretion.
—Unemployment compensation appeal.
—Workmen's compensation appeal.
—Newly discovered evidence.
—Burden of proof.
—Discretion not abused.
Procedure.
—Notice to parties.
Res judicata.
Reversal of judgment.
—Invalidation of sale.
Satisfaction, release or discharge.
—Accord and satisfaction.
—Discharging representative of estate from
<<.
further demand.
—Erroneously included damages.
—Prospective application of judgment.
Timeliness of motion.
—Confused mental condition.
—Dismissal for lack of prosecution.
—Fraud.
—Invalid service.
—Judicial* error.
—Jurisdiction.
—Mistake, inadvertence and neglect.
—Newly discovered evidence.
—Order entered upon erroneous assumption.
—"Reasonable time."
—Reconsideration of previously denied motion.
—Satisfaction.
—Void judgment.
—Basis.
—Lack of jurisdiction.
—Unauthorized appearance.
Cited.
"Any other reason justifying relief."
Subdivision (7) embodies three requirements: First, that the reason be one other than

Rule 60

those listed in Subdivisions (1) through (6), second, that the reason justify relief; and third,
that the motion be made within a reasonable
time. Laub v. South Cent. Utah Tel. Ass'n, 657
R2d 1304 (Utah 1982); flichins v Delbert
Chipman & Sons, 817 P.2d 382 (Utah Ct App
1991).
Where a defendant's motion to set <
judgment based on Subdivisions (b> I» <u <
and his motion for a new trial claims; i tl
plaintiff violated Rule 5(a) on several occabioru>
by not providing defendant with a copy of
pleadings, thereby causing surprise, centering
on plaintiffs failure to provide a copy of his
motion for summary judgment to defendant,
which the latter claimed was a clear showing
of fraud on plaintiffs part, the trial court could
have believed in denying defendant's motion,
that fraud was not present in what could be
considered a lapse in procedure by plaintiffs
counsel. Walker v. Carlson, 740 P 2d 1372
(Utah Ct. App. 1987).
Defendant's claim that he misUkf^'v t
tered into an ill-advised ^tmulat or v.ti u
fully understanding its ton
»nc ? ^
rectly characterized by t n - , », ,<s mi t k>
inadvertence, surprise or neglect under inutvli
vision (b)(1); because Subdivision ibi'li ap
plied, Subdivision (b)(7) could not appK \nd
could not be used to circumvent the threemonth filing period. Richins v Delbert
Chipman & Sons, 817 P.2d 382 (Utah Ct App
1991).
—Default judgment.
It was not an abuse of discretion for the trial
court to relieve a defendant from default and
allow her to answer where it was shown that
she had mistakenly believed that she was fully
protected by a divorce decree and felt that such
decree required her husband to bear the obligation and defend the action for her. Ney v Harrison, 5 Utah 2d 217. 299 P.2d 1114 (1956)
Trial judge did not abuse discretion in refusing to set aside default judgment where defendant asserted that he thought the summons
was invalid and therefore paid no attention to
it. Board of Educ. v. Cox, 14 Utah 2d 385, 384
P.2d 806 (1963).
Where any reasonable excuse is offered by
defaulting party, courts generally tend to favor
granting relief from a default judgment, unless
it appears that to do so would result in substantial injustice to the adverse party Westinghouse Elec. Supply Co. v Paul W Larsen
Contractor, 544 P.2d 876 (Utah 1975)
Subdivision (b)(7) did not apply in a case
where defendant husband sought to set aside a
default judgment of divorce 52h months after
its entry on the grounds that plaintiff wife had
incorrectly stated the extent of his assets, and
that he had not received a copy of the amended
divorce decree; therefore the court had no juris-
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Rule 57. Declaratory judgments.
The procedure for obtaining a declaratory judgment pursuant to Chapter .<
of Title 78, tLC.A, 1953, shall be in accordance with these rules, and the righto trial by jury may be demanded under the circumstances and in the mannei
provided in Rules 38 and 39. The existence of another adequate remedy does
not preclude a judgment for declaratory relief in cases where it is appropriate
The court may order a speedy hearing of an action for a declaratory judgment
and may advance it on the calendar.
Compiler's Notes. — This rule is similar to
Rule 57, F.R.C.P.
NOTES TO DECISIONS
Cited in Oil Shale Corp. v. Larson, 20 Utah
2d 369, 438 P.2d 540 (1968).
COLLATERAL REFERENCES
Am. Jur. 2d. — 22A Am. Jur. 2d Declaratory Judgments §§ 183, 186, 203 et seq.
C.J.S. — 26 C.J.S. Declaratory Judgments
§§ 17, 18, 104, 155.
, A.L.R. — Right to jury trial in action for

declaratory relief in state court, 'l\ \ i '
146.
Key Numbers. — Declarator} JuoLr..
41, 42, 251, 367.

Rule 58A. Entry.
(a) Judgment upon the verdict of a jury. Unless the court otherwise
directs and subject to the provisions of Rule 54(b), judgment upon the verdict
of a jury shall be forthwith signed by the clerk and filed. If there is a special
verdict or a general verdict accompanied by answers to interrogatories returned by a jury pursuant to Rule 49, the court shall direct the appropriate
judgment which shall be forthwith signed by the clerk and filed
(b) J u d g m e n t in o t h e r cases. Except as provided in Subdivision -P iv"'c
and Subdivision (b)(1) of Rule 55, all judgments shall be signed by > ^ 'u<^
and filed with the clerk.
(c) When j u d g m e n t entered; notation in register of actions and j u d ^
ment docket. A judgment is complete and shall be deemed entered for ah
purposes, except the creation of a lien on real property, when the same is
signed and filed as herein above provided. The clerk shall immediately make
a notation of the judgment in the register of actions and the judgment docket.
(d) Notice of signing or e n t r y of j u d g m e n t . The prevailing party shall
promptly give notice of the signing or entry of judgment to all other parties
and shall file proof of service of such notice with the clerk of the court. However, the time for filing a notice of appeal is not affected by the notice requirement of this provision.
(e) Judgment after d e a t h of a p a r t y . If a party dies after a verdict or
decision upon any issue of fact and before judgment, judgment may nevertheless be rendered thereon.
'(f) J u d g m e n t by confession. Whenever a judgment by confession is au
thorized by statute, the party seeking the same must file with the clerk of the
court in which the judgment is to be entered a statement, verified by the
defendant, to the following effect:
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(1) If the judgment to be confessed is for money due or to become due, it
shall concisely state the claim and that the sum confessed therefor is
justly due or to become due;
(2) If the judgment to be confessed is for the purpose of securing the
plain'iff against a contingent liability, it must state concisely the claim
and thai the sum confessed therefor does not exceed the same;
(3) It must authorize the entry of judgment for a specified sum.
The clerk shall thereupon endorse upon the statement, and enter in the
judgment docket, a judgment of the court for the amount confessed, with costs
of entry, if any.
(Amended effective Sept. 4, 1985; Jan. 1, 1987.)
A d v i s o r y Committee Note. — Paragraph
(d) is intended to remedy the difficulties suggested by Thompson v. Ford Motor Co., 14
Utah 2d 334, 384 P.2d 109 (1963).
C o m p i l e r ' s Notes. — The subject matter of
this rule is dealt with in Rules 58 and 79(a),
^RCP

Cross-References. — Judgment against
person dying after verdict or decision, not a
lien on realty, § 78-22-1.1.
Judgment by confession authorized, § 78-223.

NOTES TO DECISIONS
dismissed upon payment of costs presented judicial question to be determined by court, so
that where court ordered case dismissed and
clerk entered "case dismissed" in register of
actions but formal judgment had not been entered, action was still pending between parties.
Yusky v. Chief Consol. Mining Co., 65 Utah
269, 236 P. 452 (1925).

ANALYSIS

Death of party. *
—During appeal.
Other cases
Unsigned minute entry.
When entered.
—Completion.
Formal judgment.
Notice to parties.
—Filing.
—Unsigned minute entry.
Cited.
D e a t h of p a r t y .
—During a p p e a l .
Where jury returned verdict for plaintiff but
judge entered judgment notwithstanding the
\erdict for defendant, death of plaintiff during
appeal did not abate appeal since court, under
Subdivision (e) of this rule, could still enter
.cement on verdict if judgment notwithstandvTidict were reversed. Bates v. Burns, 2
Jd .ioi, 274 P 2 d 569 (1954).
t her cases.
-Unsigned m i n u t e entry.
An appeal from a summary judgment was
dismissed where the record showed only an
unsigned minute entry and no judgment or order signed by the judge. Wisden v. City of
Sahna, 696 P.2d 1205 (Utah 1985).
When e n t e r e d .
—Completion.
Formal judgment.
Whether plaintiff had right to have action

Notice to parties.
Under this rule, a judgment is complete and
is deemed entered for all purposes when it is
signed and filed, and not when notice is received by the parties. In re Bundy's Estate, 121
Utah 299, 241 P.2d 462 (1952).
Where a losing party moved to set aside the
judgment against her within about a month
after learning that the judgment had been entered, and her ignorance of the judgment until
that time was due in part to a lack of notice
that the prevailing party was required to provide pursuant to this rule, her motion was
timely under Rule 60(b). Workman v. Nagle
Constr., Inc., 802 P.2d 749 (Utah Ct. App.
1990).
—Filing.
For cases discussing necessity of serving proposed findings, judgments, and orders on opposing counsel in compliance with former Rule
2.9, Rules of Practice — Dist. and Cir. Ct. (now
Rule 4-504, Rules of Judicial Administration),
see Bigelow v. Ingersoll, 618 P.2d 50 (Utah
1980); Wayne Garfif Constr. Co. v. Richards,
706 P.2d 1065 (Utah 1985); Calfo v. D.C. Stewart Co., 717 P.2d 697 (Utah 1986); Larsen v
Larsen, 674 P 2d 116 (Utah 1983)
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